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Objective

The objective of this project is to determine whether residential real
estate property assignments within the Seattle city limits involving
Mortgage Electronic Registration Systems, Inc. (MERS) are valid and in
accordance with Washington State Law in light of the 2012 State
Supreme Court decision in Bain v. Metropolitan Mortgage Group, Inc.
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Disclaimer

The findings and opinions expressed herein do ms$titute legal advice or conclusions of
law but are deduced from the facts as they becamoeik to the Examiner through the Examiner’s
forensic investigation of the documents, records, iaformation available at the time of this
writing.

The Examiner is not an attorney at law but possassigue skills, tools and specialized
knowledge that are of assistance to the legal pstda, courts, and governmental authorities. It is
for this reason that the City of Seattle awardeddbntract to conduct a review of mortgage
documents to McDonnell Property Analytics.

McDonnell Property Analytics reserves the righalier or amend this report as new
information becomes available.

Foreclosure terminates legal rights in real propttat was pledged to secure the debt
obligation. McDonnell Property Analytics strongcommends that anyone facing foreclosure seek
the advice and counsel of a qualified licensediattpin the state where the property is situated.
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Preface

INTRODUCTION

In November 2014, at the direction of Seattle Ciguncilmember Nick Licata and former City
Councilmember Sally Clark, the Seattle Office ofyGAuditor issued &equest For Quote
(“RFQ") to consultants with significant experienoeexamining mortgage assignments. The
objectives were to research the public real prgpextords and then report on: 1) whether the
true, current owner of the underlying mortgdgesuld be ascertained; and 2) whether the
assignments of the selected mortgages are valighthof the 2012 Washington State Supreme
Court ruling that deemed certain practices of Magtg Electronic Registration Systems, Inc.
(MERS) to be invalid.

McDonnell Property Analytics (“MPA”) submitted atdded proposal and was awarded the
contract on December 17, 2018ubsequently, McDonnell Property Analytics engaged!
Estate Services and Technology (‘RESTY) adapt its technology platform to meet MPA’s
specifications, and in doing so, create a scal@blgistry of Deeds Audit Modaftuned to the
objectives of the City of Seattle Review of Mortgdgocuments.

BACKGROUND °

“In some jurisdictions outside Washington State, ¢liamination of mortgage assignménts
related to foreclosures has led to legal challelogésose foreclosures. In some cases the
foreclosures were deemed without merit becauserttity bringing the foreclosure did not have
the legal authority to do so. The assignments gstian have been those that involved Mortgage
Electronic Registration Systems, Inc. (MERS). MERS corporation that operates an
electronic database set up by major banks to faigltransfers of residential mortgage-backed
securities outside the purview of county land rdsor

n this report, the term “mortgage” means a loacused by a mortgage or deed of trust on real
property and has the same meaning as “deed of’ t(Bg&eAppendix I:Definitions of Terms

2S_eeBain v. Metro. Mortg. Grp., In¢175 Wash.2d 83, 285 P.3d 34 (Wash., 2012).

3 SeeMcDonnell Analytics, Inc. contract #O0CA2014-06 dahble at:
http://web6.seattle.gov/fas/summitpan/R297/R29URespx?BUSINESS UNIT=LEG&PO ID=00000005
36&SortOnReturn=SortOnReturn=vwstPoListGridViewEoxh%253d%2526vwstPoListGridViewSortDir%
253dQ

* SeeReal Estate Services and Technology (“REST htib://www.reservicestech.com/

®>The “background,” “objectives,” and “scope” seaahat follow have been excerpted in their
entirety from the City Auditor'fequest For Quotas amended so the reader can better understand the
Seattle City Council’s concerns.

6 Assignment of a mortgage is a written documenttvimdicates that a mortgage has been
transferred from the original lender or borroweatthird party. Sourcédittp://www.wisegeek.com/what-is-
an-assignment-of-mortgage.hfaownloaded 9/23/14).

City of Seattle Review of Mortgage Documer
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There have been only a few audits conducted icoliatry of the mortgage documents recorded
by counties and MERS’ practices. Some states (rehivigton) require that assignments of
mortgages be recorded in the county in which tlo@gnty is located. Audits have found that in
some of these states the assignments were notegtavhich raised questions about who had
authority over a mortgage. In some cases, evédreiissignments were recorded, the documents
associated with the assignments have been foubbe itovalid. In 2012, the Washington State
Supreme Court found that MERS was not a lawful belagy on a promissory note because it
was not the lawful holder of the note. Although @wurt did not rule on the legal effect of
MERS'’ status, it implied that MERS could not prdgeroceed with a non-judicial foreclosure
action unless it was the beneficiary. In additithre, Court found that a homeowner could
maintain a claim against MERS for violation of Wiagjton’s Consumer Protection Act based
on MERS’ acting as an unlawful beneficiary. Whil&RS has indicated that it stopped seeking
foreclosures as of 2011, audits from other jurisolits are still finding problems with mortgage
documents involving MERS. These problems couldrdounte to future foreclosure actions by
MERS that violate the Washington State Supreme tGaling.”

OBJECTIVE

“The City of Seattle is interested in hiring a coltant to determine whether residential real
estate property assignments within the Seattldianiys involving MERS are valid and in
accordance with Washington State Law in light & 2012 State Supreme Court decision.”

SCOPE

“To address the objective we would like a consultarconduct, at minimum, the following
analysis and/or tasks based on an examinatiorsaifmgple of mortgage-related records as
follows:

1) Conduct a statistical analysis of Seattle residéngial property mortgage assignments filed
in King County between January 1, 2013 and Jun@@0D3, to determine the number of
assignments that are associated with or registerMERS.

2) From that population, randomly select a minimuni@®-200 residential real property
mortgage assignments from five Seattle neighborsi@oth the highest 2013 foreclosure
rates identified in a study titldérincipal Reduction/Foreclosure Prevention
Interdepartmental Team Final Repodated September 5, 2014, namely: 98106, 98108,
98118, 98144, or 98126 to determine:

a) How discoverable is the true, current owner ofrtieetgage? And,

b) Whether the assignments of the selected mortgageshd in light of the 2012
Washington State Supreme Court ruling that deeragdio MERS practices to be
invalid.

3) Based on this review, the consultant will summafizdings and propose recommendations
in a written report to the City Auditor and City @wil that the City of Seattle could propose
to King County or the Washington State Legislatlitee consultant will also prepare and
make one presentation of the report’s findings redmmendations to City of Seattle policy
makers as directed.”

City of Seattle Review of Mortgage Documer
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Executive Summary

SCOPE OF WORK

McDonnell Property Analytics, in collaboration wiReal Estate Services and Technology,
examined 195 “Alpha Assignments” that met the sadaccriteria established by the Auditor’'s
Office, as follows:

1) each Alpha Assignment was filed of record with keg County Recorder’s Office on
or between January 1, 2013 and June 30, 2013;

2) each Alpha Assignment was either executed by aceofdf Mortgage Electronic
Registration Systems, Inc., (“MERS”), containectference to MERS, or was related to
a Deed of Trust that defined MERS as the beneficiar

3) each Alpha Assignment relates to one of 193 resi@eroperties located within the
Seattle city limits, and lies within one of thedi{5) high-foreclosure zip codes identified
in a study titledPrincipal Reduction/Foreclosure Prevention Interdgmental Team
Final Reporf’ dated September 5, 2014, namely: 98106, 98108,89&B126, or 98144.

On our own initiative, we researched the underlyiegds of trust and assembled all documents
cross-indexed thereto such as prior and subseqssignments, appointments of successor
trustee, notices of trustee’s sale, full reconvegar(i.e.., satisfactions), ét@his increased the
population of examined documents to 825, which qualdd the scope of our engagement.

We undertook this extra effort in order to gathecumentary evidence that would enable us to
understand the purpose of each of the Alpha Assegisnin the chain of title, and determine
whether it wawalid, invalid, void (a nullity), orvoid ab initio (an absolute nullity) as defined in
our Definitions of Termattached hereto as Appendix I.

METHODOLOGY

The methodology by which Real Estate Services auhiiology first identified, and then
reduced the universe of assignments filed withktimg County Recorder’s Office during the
first half of 20131 from 13,811 to 195 is described in detail in Appendix IReal Estate
Services and Technology’s Methodology

" The Seattle City Council adopted Resolution 31d®9®ecember 16, 2013, which directed an
Interdepartmental Team (IDT) consisting of stadinfrthe City Council, City Attorney’s Office, Cityugiget
Office, Finance and Administrative Services, arel@ifice of Housing, to explore principal reductiand
other foreclosure prevention programs to assistitmeme homeowners at risk of losing their homes thu
foreclosure.

® For readers unfamiliar with the vocabulary usethia report to describe the documents involved in
real estate transactions; and to understand tleespraneaning of the words we use to describe adirfgs,
we direct you to Appendix Definitions of Terms

City of Seattle Review of Mortgage Documer
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REST began by gathering and integrating data obdairom the King County Department of
Assessments’ online system with the Grantor/Graimigex maintained by the King County
Recorder’s Office. This cross-indexing procedures wacessary to identify the population of
assignments tied to properties located within thatt city limits because, for the most part, the
assignments do not contain the address or parogb@&uof the property to which they relate.

REST discovered there were 3,264 assignmentsnglediproperties in Seattle including vacant
land, office buildings, retail, commercial, and urstkial properties clearly not designated for
residential use and occupancy. REST filtered tha dad found that 2,620 assignments related
to residential properties located within the Seatity limits.

Next, REST searched for assignments that had eerefe to MERS in the text of the document,
or where MERS appeared in the chain of title. Tihalffilter was designed to identify 100-200
assignments that involved properties in Seattlieated within the five (5) high-foreclosure zip
codes. Once applied, REST found 195 Alpha Assighsniiat fulfilled all of the defined
parameters set forth by the Auditor’s Office whildtame our “control group.”

Once REST had identified the 195 Alpha Assignmentmthered all available documents from
the King County Recorder’s Office that were crasseixed to the deed of trust referenced in
each Alpha Assignment. Because the deeds of trasigelves are “not scanned or available
online,” REST and MPA paid a third party to provitiese to us. The documents and data were
then uploaded to REST’s technology platform andized into CasefileSREST's staff read
each document and typed critical information inte-programmed data fields for each
document type according to MPA'’s specificationsjoirallowed us to analyze that information
programmatically.

McDonnell Property Analytics devisedeed of Trust Act Violations Checkl{8€Checklist”)
tailored to objectives outlined in the RFQ as refily MPA'’s proposal. REST programmed the
Checklist into its system and applied rules basgdtlto find the answers to the Seattle City
Council's questions. The results are tabulatethénStatistical Analysis at the end of this report.

McDonnell Property Analytics’ methodology and guidiprinciples for determining whether the
Alpha Assignments examined are valid (or not) begiith a definition of terms that explains
the precise meaning of the terminology we use tjinout this report. Appendix Definitions of
Termsis tailored to Washington State law aglains what an assignment is, as well as the
elements or conditions that would render an assagniwalid, invalid, void (a nullity), orvoid ab
initio (an absolute nullity).

% Casefile in this context refers to the documentsdata gathered from the King County Recorder’'s
Office, the Assessor’s Office, and outside sourmxessary to conduct the City of Seattle Review of
Mortgage Documents. Each Casefile is comprisetiefalpha” document (Assignment Deed of
Trust/Mortgage), the source document (Deed of Jrasid all other documents in the chain of titlat trelate
to the source document, e.g., an Appointment ot&gor Trustee, a Deed of Full Reconveyance, @é&loti
of Trustee’s Sale, Trustee’s Deed, etc.

City of Seattle Review of Mortgage Documer
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Appendix Il: Examination of Assignments Deed of Trust/Mortgaggyzes five (5) Alpha
Assignments and demonstrates how MPA applied thieitiens to the documents to determine
whether they should be classifiedvadid,'® invalid,** void (a nullity),** orvoid ab initio (an
absolute nullity)*®

Because it is possible for amvalid assignment to be ratified by parties to the tratisa, we
needed to distinguish that situation from one whieeeassignment was so fatally flawed that it
was beyond ratification or repair, i.gqid. This distinction is of particular importance toyane
facing foreclosure because some courts have hatcitborrower has no standing to challenge
an assignment of their mortgage unless the assigniswoid.

In Appendix Il, MPA classified an assignmentvasd wherever MERS assigned a beneficial
interest in the deed of trust because the Washingtate Supreme Court ruledBain, that if
MERS does not hold the note (which, by MERS’s ow@mgssion, it never does), then MERS is
not a lawful beneficiary. If MERS is not a lawfuteficiary, it stands to reason that it cannot
convey, transfer and assign beneficial rights ithddes not have. The baseline principle of our
system of property regarding transfers of ownerghigmo dat quod non habet'no one can
give that which he does not have.”

MPA classified an assignment\asid ab initio when, in addition to beingoid: it was deceptive;
it was employed for an illegal purpose (e.g., tosgcute a non-judicial foreclosure without the
requisite authority); it violated a statute; ocliarly involved a public interest issue.

9 Black’s Law Dictionary 1550 (6th ed. 1990) defines the term “valid” as:

Having legal strength or force, executed with prdpemalities, incapable of
being rightfully overthrown or set aside... Founaedruth of fact; capable of
being justified; supported, or defended; not weadtedective...Of binding force;
legally sufficient or efficacious; authorized byda.as distinguished from that
which exists or took place in fact or appearanaghlas not the requisites to
enable it to be recognized and enforced by law.

1 Black’'s Law Dictionary 952 (10th ed. 2014) defines “invalid” as:
1) Not legally binding. 2) Without basis in facth&d opposite o¥alid.
12 Black’s Law Dictionary 1805 (10th ed. 2014), defines “void” as:

Of no legal effect; to null. The distinction betwesid andvoidableis often of
great practical importance. Whenever technical msuis required, void can be
properly applied only to those provisions thatafrao effect whatsoever — those
that are an absolute nullity.

13 Black’'s Law Dictionary 1805 (10th ed. 2014), defines “void ab initio? as

Null from the beginning, as from the first momertem a contract is entered
into. A contract isyoid ab initio if it seriously offends law or public policy, in
contrast to a contract that is merely voidabléatdlection of one party to the
contract.

City of Seattle Review of Mortgage Documer
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KEY QUESTIONS AND FINDINGS
Briefly, our report answers the two questions pdadtie contract scope of work as follows:

Question 1: Transparency
How discoverable is the true, current owner of a mortgage?

Without exception, in 195 instances100% of the time across the bo@ardve found that we
could not determine who the true, current ownghefmortgage was based on:

i.  the information contained on the face of the asaigmt;
ii. areview of the ancillary documents recorded indh&n of title; and
ii. aMERS MIN Numbef search which revealed the identity of the servicer

Some assignments indicated that the “investor” Mamie Mae, Freddie Mac, Ginnie Mae, or a
securitized trust. The fact is Fannie Mae and Feelfthc securitize virtually all of their
mortgage loans, or purchase mortgage backed desuather than whole loans in which case,
they are not mortgage owners. Ginnie Mae is a giaranot a mortgage loan owner.

Where a private label securitized trust is conagrtige pattern we saw over and over again
involves an assignment from MERS to the trustes sécuritized trust, leapfrogging over the
interim assignees. Such assignments are not apdégooy the pooling and servicing agreements
that govern these securitized trusts which catls question MERS’s authority, the validity of
the assignments, and the identity of the true esurowner of the mortgage.

MPA performed a MERS MIN Number search for all ¥dpha Assignment and found that 170
of these (87%) were assigned to sieevicer not to themortgage ownerThis statistic evidences

a paradigm shift engineered by the mortgage ingugtich now insists all a consumer needs to
know is the identity of their mortgagervicer and the address of where to send their mortgage
payments. $eeStatistical Analysis, Table 1 — Section 1.09 bglow

We concluded that it is impossible to know whotilue, current owner of a mortgage is based
on the recorded chain of title&SéeStatistical Analysis, Table 3 — Section 2(c).2{bhe

Question 2: Chain of Title Integrity
How valid are the assignments of mortgage?

We made a concerted, objective, and fair-mindearetd identify even one (1) Alpha
Assignment that wagalid. Appendix Il contains five (5) examples of theagpmf Alpha
Assignments we examined. Assignment #1 and Assigh#®appeared to be valid at first, but

“The Mortgage Identification Number (MIN) is an dRyit number that uniquely identifies a
mortgage loan registered on the MERS® Syst&eaef\ppendix I:Definitions of Terms
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when we analyzed them within the chain of title, dre¢ermined that they weweid *> andvoid
ab initio*® respectively for the reasons explained ther&@eefppendix II: Examination of
Assignments Deed of Trust/Mortga@ed SeeStatistical Analysis, Table 3 below)

Of the 195 Alpha Assignments examined, we deterdhithat 175 of them aneoid because
Mortgage Electronic Registration Systems, Inc. pugpto transfer beneficial interests and
rights in the deeds of trust that Mortgage Eleatrétegistration Systems, Inc. does not, in fact,
own. The remaining 20 Alpha Assignments were deeimd® void because they were preceded
by a MERS Assignment or a MERS Appointment of Sasoe Trustee that was void for the
same reason.

Despite the fact that these assignments are vaidransfer no beneficial interests to the
assignee, they function as if they do. In a foreate situation, MPA found that the recorded
assignment is followed immediately by an appointnodrsuccessor trustee; once the trustee is
in place the sale can move forward expeditiousbil based on the void assignment.

This report, and the appendices attached heretatbantegral to it, explain what is happening,
and what can be done to close the loopholes and Mortgage Electronic Registration
Systems, Inc. and its members into compliance.

EXAMINER’S EXCEPTION REPORT

As we were in the process of identifying MERS Assngnts with the characteristics specified
in the RFQ, we noticed that the Recorder’s Offikribt always index Mortgage Electronic
Registration Systems, Inc. as a Grantor when,dt) MERS waghe Grantor.

We didn’t know what the impact of this inconsistgmneould be until the audit was complete.
For reasons yet unexplained, we ended up with wesdk@opulation of MERS Assignments
broken down as follows:

[J Out of 211 assignments that were executed by SigDificers of Mortgage
Electronic Registration Systems, Inc., 147 (70%enassigned to Bank of America,
N.A.

[J Out of 195 Alpha Assignments included in the stuaymany as 166 (86%) involved
assignments that were prepared to satisfy theatebteconvey the property.

[1 Out of 193 properties involved in the study, 209%@0ad a Notice of Trustee’s Sale
in the recorded chain of title.

15 Assignment #1, which was recorded to notice ae"gale,” isvoid because it was executed by a
MERS Signing Officer, but was never registerechimn MERS® System. Therefore, the MERS Signing
Officer lacked the legal capacity to assign thedefeTrust rendering it void.

16 Assignment #3 was recorded to provide notice MRS no longer held any interest in the Deed
of Trust. In and of itself, we found Assignmenttédevalid;, however, when viewed in light of the complete
chain of title we found that Mortgage Electronicgi&ration Systems, Inc. as nominee for CitiMortgagc.
purported to transfer beneficial interests in tree®of Trust that it did not own or hold.
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[1 Out of 193 properties involved in the study, onllgald a Trustee’s Deed in the
recorded chain of title.

To better understand why we found only one (1) feeis Deed recorded during the first six
months of 2013 relating to properties situated withe five (5) Seattle zip codes suffering the
highest rates of foreclosure, MPA conducted a spetk of 45 Notices of Sale using the
following parameters and investigative techniques:

(1) Login to the King County Recorder’s Office onlirecords search engine at:
http://www.kingcounty.gov/depts/records-licensingfi®rders-Office/records-

search.aspx

(2) Search for document type “Notice of Trustee Saleinf01/01/2013 through
06/30/2013.

(3) Select “Instrument Number” relating to the NotidelTaustee Sale.

(4) Select “Deed of Trust” noting whether Mortgage Hiecic Registration
Systems, Inc. is indexed as a Grantee.

(5) Select the first “Assignment Deed of Trust/Mortgamgethe chain of title.

(6) Download the Assignment and determine whether & @acuted by a MERS
Signing Officer.

We found that there were 4,695 Notices of Trustae fled with the Recorder’s Office during
this time period in all of King County. Followinggdocols #1 through #4 above, we found that
the Recorder’s Office is highly inconsistent widspect to whether or not Mortgage Electronic
Registration Systems, Inc. will be indexed as an@&@® of the Deed of Trust.

For example, out of the 45 Notices of Trustee’®Sak found 33 related to Deeds of Trust that
involved Mortgage Electronic Registration Systeins, After doing the research, we found that
MERS was indexed as a Grantee in only 7 of the &3db of Trust.

When we examined the Grantor/Grantee Index foBBWWIERS Assignments we found only 2
instances where MERS was indexed as the Grantan MRS waghe Grantor in the
Assignment.

By this process of reverse engineering the chatitlefto properties in foreclosure that relate
back to a MERS Assignment, we were able to drawmalrer of important findings:

A. The population of MERS Assignments is far greatantthose we were able to
identify based on the King County Recorder’'s OfBdg8rantor/Grantee Index.

B. The negative impact of MERS’s unlawful practicebasne primarily by
residents who are facing foreclosure.
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C. Our audit was hampered to some extent by the Kimgn@/ Recorder’s Office’s
inconsistent cataloging of MERS in its Grantor/Geanindex.

D. The Seattle City Council has been deprived of drnisenain goals in
commissioning this audit, which was to have a beitelerstanding of the extent
to which MERS purports to assign beneficial inteses a precursor to the
institution of non-judicial foreclosures under theed of Trust Act.

There were a number of other issues Real Estatec8srand Technology discovered as it went
about the process of gathering documents and datathe King County Recorder’s Office and
the Assessor’s Office. Those issues are set forkppendix llI: Real Estate Services and
Technology’s Methodology

.  REPORT STRUCTURE

In deciding how best to structure and present gamenation findings, we wanted to give some
background as to how this project came about; rédmapbjectives established by the Seattle
City Council; explain our methodology; document decision making process; and provide the
deliverables we committed to in a manageable wahatthe reader does not become
overwhelmed.

The Acknowledgements and the Preface explain hevidisa for an audit of the public land
records was introduced to the Seattle City Cowamail give an overview of the objectives.

The Executive Summary is a synopsis of the scopthadology and key findings, which are
qguantified “by the numbers” in the Statistical Aysb at the end of this report.

In Section Il, we begin by introducing the readethte subject of this study, MERSCORP
Holdings, Inc. and its wholly owned subsidiary, Myage Electronic Registration Systems, Inc.,
collectively referred to hereinafter as “MERS.”

The task at hand was to survey a defined set ofgage assignments executed by or related in
some way to MERS and determine whether they ard &ab in accordance with Washington
state law in light of the landmark decision by Washington State Supreme Court on August 16,
2012, which deemed certain practices of MERS tmbalid. Bain v. Metropolitan Mortgage
Group, Inc, 175 Wash.2d 83, 285 P.3d 34 (Wash., 2012) (haftemn"Bain”).

In Section 1ll, we discuss the one question letinswered in thBain decision:What is the
‘legal effect’ of Mortgage Electronic Registrati@ystems, Inc., acting as an unlawful
beneficiary under the terms of Washington’s Deetiroét Act?

In Section 1V, we address the legal effect of thER& Assignments from a layman’s point of
view in light of the documents and data we analyteel relevant statutes, and B@&in decision.

Although beyond our defined scope of work, we ad8ection V because as we were
researching and writing this report, we became awéarecent developments affecting the State
of Washington that now require MERS to remove #mglage in its deeds of trust and
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assignments that refer to it abeneficiary We wanted to know if implementing these changes
brings MERS into compliance with Washington stagwgad théBain decision, so MPA
conducted further research with that objective indn

After summarizing our findings in Section VI, anstablishing McDonnell Property Analytics’
credentials in Section VII, we offer recommendasiam Section VIII that we believe will
effectively deter rogue behavior and bring MERS #sdnembers into compliance.

Five (5) appendices are attached to and incorpbfaeein by reference:

Appendix |: Definitions of Termsis important to read because it explains theipeemeaning
of the words we use throughout the report to comoat@ our findings and recommendations.

Appendix |l: Examination of Assignments Deed of Trust/Mortgéga detailed examination of
five (5) case studies that demonstrate how the MERS$gnments are being used in the chain of
title, and why we found them to alid, invalid, void, orvoid ab initio.

Appendix lll: Real Estate Services and Technology’s Methodolgiks the reader through
the mechanics of gathering the documents and dqtared for the study. It also addresses
technical problems we encountered with the wayKiing County Recorder’s Office maintains
its Grantor/Grantee Index.

Appendix 1V: Non-Judicial Foreclosure Procedures Document Reyigw prototypical audit
tool developed by MPA that will assist consumedyazates, attorneys, and regulators to
examine the key documents that must be served tingdmorrower, or filed in the public records
in order to foreclose a Deed of Trust under theustay power of sale. We used Kristin Bain’s
title documents as an example and, among otheggshwme identified the predatory lending
characteristics that doomed the transaction tdriaih the very beginning.

Appendix V: Forensic Title Examination of Kristin Bain’s Propgris an analysis of Kristin
Bain’s title documents in report form. It includesr securitization research and explains how
fraudulent, robo-signed title documents were usdating a non-judicial foreclosure action
against Ms. Bain.

WHO IS MERS?

To address the Seattle City Council’s concernsrokgg the validity of assignments involving
MERS, we begin with a discussion of who “MERS"@n February 23, 2015, MERSCORP
Holdings, Inc. published a procedures manual teatdbes its own evolution, its corporate
governance, the several reincarnations of Mortdgdgetronic Registration Systems, Inc., and
the purpose and function of the MERS® System. Keempt that follows is the official
explanation of who MERS i¥.

1" See MERS® System Integration Handbook, Volume 1, BRe¢e27.0, February 23, 2015 available

at: http://www.mersinc.org/join-mers-docman/998-mersteyn-ihbvi/file
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A Two-Tiered Corporate Structure

MERSCORP Holdings, Int® is a Delaware stock corporation incorporated
on June 30, 1998, and is the successor to a Detawambership corporation
incorporated in October 1995. Its shareholdersige] Mortgage Bankers
Association of America, Fannie Mae, Freddie Mac,etican Land Title
Association, and various mortgage companies,itilarers, and mortgage
insurers. In addition to the capital contributedtby shareholders,
MERSCORP Holdings has a committed line of creditrflBank of America,
guaranteed by the Mortgage Bankers Associationnoeérca, Fannie Mae,
and Freddie Mac. [FN8, Pg. 9]

MERSCORP Holdings, Inc. MERSCORP Holdingsowns and operates a

national, electronic registry called the MERS® 8wsthat tracks changes in
Mortgageservicing rights and beneficial ownership intesestloans secured
by residential real estate. [FN8, Pg. 3]

Mortgage Electronic Registration Systems, InMERS), MERSCORP
Holdings' wholly owned subsidiary, acts as khertgageen the public land
records and adominedor theLenderand its successors and assigns. At
closing, the borrower and Lender agree to name M&RMortgagee on the
Mortgage. The Lender then records the Mortgagbemublic land records
and registers the loan information on the MERSE@t&ys [FN8, Pgs. 3-4]

MERS serving as the Mortgagee, in conjunction wigbk of the MERS®
System, largely eliminates the need for subseguentgyage Assignments,
thereby improving the process and reducing thetoasansfer and track the
changes in mortgage rights and increasing theiefity of the Lien Release
process. [FN8, Pg. 4]

Note: The MERS® System is neither a le§gktem of Recombr a
replacement for the public land records. Mortgageising rights and
beneficial ownership interesase nottransferred on the system; they are only
tracked. [FN8, Pg. 4] (emphasis in original)

'8 The Board of Directors (the Board) consists oflaes than fourteen (14) and not more than
twenty (20) individuals; however, the board by supajority may vote to increase the number. Theesr
board is sixteen (16) directors. There are thrasses of directors:

* Class A —There are three Class A directors, ama #ach of the Mortgage Bankers Association
of America, Fannie Mae, and Freddie Mac.

* Class B — There are at least nine Class B direeterted by shareholders from the mortgage
servicing and lending business, one of whom isiéeaes of MERSCORP Holdings.

* Class C — There are at least two Class C direetecded by shareholders from businesses that
are related to mortgage servicing and lending.
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In this two-tiered corporate structure, MERSCORRdigs, Inc. (“MHI”) is a member-based
organization made up of thousands of lenders, senyji sub-servicers, investors and
government institutions. MHI is located at 1818raity Street, Suite 300, Reston, VA 20190
and, reportedly, has fewer than fifty (50) emplsyeéits own.

Mortgage Electronic Registration Systems, Inc.tr@nother hand, is a shell corporation that has
no employees, but has appointed over 20,000 assgtaretaries and vice presidents (now
known as “Signing Officers”) to do its biddifgThese Signing Officers prepare, execute, and
record land title documents that purport to transferests in security instruments (i.e.,
mortgages, deeds of trust, security deeds, etld)imn¢he name of Mortgage Electronic
Registration Systems, Inc. They also update the BI&ystem by registering transfers of the
beneficial ownership rights in the mortgage loassvall as transfers in servicing rights.

MERS as Original Mortgagee

MERS establishes its interest in a security insaniin one of two ways: a) the lender can
assign the deed of trust to MERS; or b) the lemdgy use a form deed of trust that defines
MERS as the beneficiary (referred to by MERS as®M” standing for MERS as Original
Mortgagee). The specific language in the deedrust tve examined contained the following
boilerplate language:

Mortgage Electronic Registration Systems, Inc. (‘REE) is defined in
Definition (E) as’ a separate corporation that is acting solely asnaimee for
Lender and Lender’s successors and assMEBRS is the beneficiary under
this Security Instrument.” (emphasis in original).

... Borrower understands and agrees MBRS holds only legal title to the
interests granted by Borrower in this Security Imgtnent, but, if necessary
to comply with law or custom, MERS (as nomineelfender and Lender’s
successors and assigns) has the right: to exenaiser all of those interests,
including, but not limited to, the right to foreslmand sell the Property; and
to take any action required of Lender including;, ot limited to, releasing
and canceling this Security Instrument. (emphasgipked)

Over the last fifteen years, the meaning of theselsrand the novel concept that “legal title” to
the security instrumenb(t not the note, the beneficial rights in the siggunstrument, or the
collateral property can be extracted and held by a fictional shafboration that has no
employees, have been hotly contested in courtsiginaut the United States. So much so, in fact,
that MERS has had to adapt its business modelrtaveuthe litigation and to comply with
regulatory enforcement actiofs.

19 SeeChristopher L. Peterson, Two Faces: DemystifylrggMortgage Electronic System’s Land
Title Theory, 53 Wm. & Mary L. Rev. 111, 116 (2011)

0 seeFederal Reserve Board’s Enforcement Actions ofl A, 2011:
http://www.federalreserve.gov/newsevents/pressfeafnent/20110413a.htm
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Up to this point, the idea that MERS can cancébase, and reconvey a deed of trust has been
taken for granted; after all, everyone benefitswadorrower pays off a mortgage, and the law
requires that the security instrument be dischapgethptly thereaftef* The authority, or lack
thereof, of those who handle these ministerialdagipears to be of no great concern; but our
examination here suggests that recording valichdigges is also vital to maintaining the
integrity of land titles, and that this issue dessrmore attention.

The real controversy arises when MERS attemptsitiate a foreclosure action. On this topic,
the blowback has been so forceful and effectiveFaanie Ma€é? Freddie Maé:> and MERS'
itself now prohibit MERS members from bringing folesure actions in the name of Mortgage
Electronic Registration Systems, Inc.

MERS Has No Interest in Promissory Notes

For clarification, MERS openly admits that it hasbeneficial interest in the promissory notes
secured by the mortgages it claims to tradlERS isnevera party to the instrument of
indebtedness (the mortgage note), and has no towepit. Further, MERS’s Terms and
Conditions, 2, states emphatically:

The Member, at its own expense, shall promptlygaosoon as practicable,
cause MERS to appear in the appropriate publicdscas the mortgagee of
record with respect to each mortgage loan thaltbber registers on the
MERS® System. MERS shall serve as mortgagee ofdesith respect to all
such mortgage loans solely as a nominee, in anrastnaitive capacity, for
the beneficial owner or owners thereof from timéinee. MERS shall have
no rights whatsoever to any payments made on ac¢airsuch mortgage
loans, to any servicing rights related to such ngage loans, or to any
mortgaged properties securing such mortgage loan@mphasis supplied)

Any remaining doubt with respect to this issueigpdlled by Fannie Mae in its Selling Guides.
As an example, Fannie Mae’s Selling Guide for 2@att 1V, 103: Naming MERS as Nominee
for Beneficiary (06/30/02), states in relevant pé@eeExhibit A. - Excerpt of Fannie Mae’s
Selling Guide for 2007)

21 SeeRCW 61.16.020 and RCW 61.24.110.
22 SeeFannie Mae Announcement SVC-2010-05 (March 300201
23 seeFreddie Mac Bulletin No. 2011-5 (March 23, 201ffeetive April 1, 2011).

24 SeeMERSCORP, Inc. Rules of Membership, Rule 8(d). ME&nounced this rule change with
MERS Announcement No. 2011-01 (February 16, 2011).

%> SeeBain v. Metro. Mortg. Grp., In¢175 Wash.2d 83, 285 P.3d 34 (Wash., 2012). 288 36]
(The primary issue is whether MERS is a lawful ey with the power to appoint trustees withiret
deed of trust act if it does not hold the promigsuostes secured by the deeds of trust.)
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Even when MERS is named as the nominee for the bemary in the
security instrumenty will haveno beneficial interest in the mortgage

This precise instruction has been continuouslyffiecesince at least June 30, 2602vhen

Fannie Mae published its 2002 Selling Guide. Oro@et 30, 2009, Fannie Mae updated its
Selling Guide and slightly modified this instructito make it absolutely and abundantly clear
that“[MERS] has no beneficial interest in the the saggumstrument, the note, the title evidence,
and all other documents and papers that evidenea@ébt’ Fannie Mae published its most
recent Selling Guide on August 30, 2015; Part B8t7Mortgage Electronic Registration
Systems (MERS) (04/15/2014) states as follo8geExhibit B. - Excerpt of Fannie Mae’s
Selling Guide for 2015)

Even when MERS is named as the nominee for the emary in the
security instrument/t has_no beneficial interest in the mortqgaye

MERS Amended its Rules for Washington State

Due, in large part, to the Washington Supreme Godecision inBain v. Metropolitan
Mortgage Group, Ing.in which the Supreme Court found that MERS isat@wful beneficiary
if it never held the note, MERS and its most poweniembers —Fannie Mae, Freddie Mac,
and the FHA— modified their policies and procedward now require lenders making loans in
Washington, Oregon, and Montana to either modi§rttefinition of MERS, or attach a
“MERS Rider” to the mortgage.

The MERS Rider attempts to eliminate or overrideltbilerplate language used in MOM
mortgages that states: “MERS is the beneficiaryeutitis Security Instrumentdnd replaces it
with the simple, less ambiguous statement that: R8s the nominee for the Lender.”

Fannie Mae issued the following announcement oril Apr 2014, which admonishés:

%6 Fannie Mae’s 2007 Selling Guide: Glossary defihesterm “Mortgage” as follows:

Mortgage.Collectively, the security instrument, the note title evidence, and all
other documents and papers that evidence the idehtding the chattel mortgage,
security agreement, and financing statement faoperative share loan); an
individual secured loan that is sold to us for mét& in our portfolio or for inclusion
in a pool of mortgages that backs a Fannie Maeagiteed mortgage security. The
term includes a participation interest where conteguires.

2" Fannie Mae’s earlier Selling Guides are not abalanline. Nevertheless, this appears to be a
consistent, time-honored policy of Fannie Mae aedweuld expect it dates back to 1995 when MERS was
founded.

8 SeeFannie Mae’s 2015 Selling Guide, E-3-13, Glossdiiyannie Mae Terms: M (06/30/2015)

Mortgage —Collectively, the security instrument, the notes title evidence, and all
other documents and papers that evidence theidehtding the chattel mortgage,
security agreement, and financing statement fa-apcshare loan).
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For newly originated mortgage loans that the lerdiects to be registered
with the Mortgage Electronic Registration Systent, (MERS), Fannie Mae
requires lenders to modify the standard securgtruments to name MERS
as the nominee for the mortgag@as.a result of recent judicial decisions
regarding MERS and its role as the nominee for thertgagee Fannie Mae
is requiring the use ofldortgage Electronic Registration Systems, Inc. Ride
(MERS Rider]Form 3158) to modify the standard security insteats in the
states oMontana, OregonandWashington The MERS Rider must be used
in these three states for newly originated mortdages that will be

registered with MERS. Consequently, post-closirgigmsnents into MERS
are prohibited in these states. Lenders must ald@mhanges to the standard
security instruments for these three states adetia the Instructions to the
MERS Rider. The new rider and instructions arelaté on the Single-
Family Riders & Addenda page of Fannie Mae’s wehggmphasis supplied)

MERS also changed its Rules and now requires: tii®states of Washington, Oregon, and
Montana, MERS should only be referenced as the meenfior the Lender on deeds of trust, or
subsequent documents, appearing in the chainef1ft

The MERS Rider

To comply with the new rules established for Wagton, Oregon, and Montana, the mortgage
industry had to harmonize the language it usesarigage assignments with the MERS Rider.
For example, DocuTecH,a leading mortgage loan document vendor for thential services
industry, modified its MERS Assignments effectivet@er 30, 2014, as follows:

MERS Assignments

In addition to these edits, we have also auditedtoliand “from” MERS Assignments for the three
aforementioned states, to ensure that they complytine formatting requirements of MERS
Procedures Manual, Release 25.5.1.

The “to” MERS Assignments for Montana (Cx1536), @re (Cx1546), and Washington (Cx1553)
are being edited in the following ways:

Deleting any references to the holder of the ims&mt “selling” it to MERS;

Referring to MERS as being the nominee of the hplde

Deleting the last clause of the body of the assignmtnwhich states that the promissory note is
being assigned to MERS along with the instrumemd; a

29 SeeFannie Mae Selling Guide Announcement SEL-2014e@f8ctive October 15, 2014, found at:
https://www.fanniemae.com/content/announcemen#€a pdf

30 SeeMERS® System Procedures Manual— Release 27.0, Payd=ffective 02/23/2015, found at:
https://mersinc.org/join-mers-docman/978-mers-sygbeocedures-final/file

31 SeeDocuTech website altittp://www.docutechcorp.com/new-document-fha-méasrrcx19052-
and-changes-to-montana-oregon-and-washington-ftizisginstruments-and-assignments
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Removing a reference that the “beneficial intere$the loan is being assigned to MERS
(Washington only).

The “from” MERS Assignments for Montana (Cx4332fe@on (Cx4343), and Washington
(Cx4353) are being edited in the following ways:

Reformatting the clause concerning MERS, as nonfimea lender, and its successors and
assigns to match the model clause provided in thee@ures Manual;

Deleting any references to MERS “selling” the instent to the assignee; and

Deleting the last clause of the body of the assignmtnwhich states that the promissory note is
being assigned from MERS along with the instrument.

These changes to the language in MERS assignmenggm@mantic in nature and are intended to
give the appearance that MERS has come into congalizvith theBain decision by eliminating
any words that purport to assign beneficial rightthe deed of trust and note. Regardless of the
artful wording, if the assignments serve the sanrpgse as before, the problem remains.

What is MERS Assigning?

The questions central to our examination that legvaring are these:

1)

(2)

3)

(4)

What is MERS assigning if it has no beneficial rest in the security
instrument, the note, the title evidence, and thikodocuments and
papers that evidence the debt?

If MERS holds only bare legal title to the securitgtrument, what is
the effect of assigning legal title to another g

How can we distinguish between an assignment shaguired by
MERS’s membership rules to terminate MERS'’s inteires. deed of
trust from one that purports to convey benefidigtis?*®

Since MERS admits that it cannot assign benefrailts in the
MERS® Systent? on what authority does it purport to transfer
beneficial rights in the public land records?

32 MERS claims to hold bare legal title to the sagunstruments that its members have registered in
the MERS® System. Whereas that may be true foodgage it is not true where deed of trusts
concerned. Deeds of trust introduce a third parthé transaction, the trustee, who holds ledaltiit the
deed of trust on behalf of the parties.

3 For an explanation of the three (3) types of asai@nts, please refer to AppendixExamination
of Assignments of Deed of Trust/Mortga8ection IV.

34 MERSCORP, Inc. Law Department: Case Law Outline 2ndQuarter 2011
Basic Business Model:

» Transfers of Mortgage Interests versus Tracking theChanges in Mortgage InterestsNo
mortgage rights are transferred on the MERS® Systédra MERS® System only tracks the changes
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The Washington Supreme Court was troubled by thasstions irBain v. Metro. Mortg. Grp.,
Inc., and pondered: [285 P.3d 47-48]

1 39 MERS contends that if it is acting as an ufuabeneficiary, its status
should have no effect: “All that it would mean st there was a technical
violation of the Deed of Trust Act that all partisre aware of when the loan
was originally entered into.” Resp. Br. of MER$at(Bain). “At most ...
MERS would simply need to assign its legal inteneshe Deed of Trust to
the lender before the lender proceeded with foseckn”ld. at 41-42. The
difficulty with MERS's argument is that if in faMERS is not the beneficiary,
then the equities of the situation would likelydtigh not necessarily in every
case) require the court to deem that the real b@aef is the lender whose
interests were secured by the deed of trust ol¢hder's successorslf the
original lender had sold the loan, that purchasmuld/need to establish
ownership of that loan, either by demonstrating thactually held the
promissory note or by documenting the chain offagtionsHaving MERS
convey its “interests” would not accomplish thiemphasis supplied)

1 40 In the alternative, MERS suggests that, ifing a violation of the act,
“MERS should be required to assign its interestng deed of trust to the
holder of the promissory note, and have that assgg recorded in the land
title records, before any non-judicial foreclosaoelld take place.” Resp. Br.
of MERS at 44 (Bain)But if MERS is not the beneficiary as contemplated
by Washington law, it is unclear what rights, if gnit has to conveyOther
courts have rejected similar suggestiddallistri, 284 S.W.3d at 624 (citing
[175 Wash.2d 1128 eorge v. Surkam@336 Mo. 1, 9, 76 S.W.2d 368 (1934)).
Again, the identity of the beneficiary would neeal be determinedBecause
it is the repository of the information relatingttee chain of transactions,
MERS would be in the best position to prove thenittg of the holder of the
note and beneficiary. (emphasis supplied)

in servicing rights and beneficial ownership ingtse Servicing rights are sold via a purchase and
sale agreement. This is a non-recordable contriadgid. Beneficial ownership interests are sold vi
endorsement and delivery of the promissory noté iBhalso a non-recordable event. The MERS®
System tracks both of these transfers. MERS rentheémortgage lien holder in the land records
when these non-recordable events take place. Trerdfecause MERS remains the lien holder,
there is no need for any assignments. Transaatiotise MERS® System are not electronic
assignmentBecause MERS only holds lien interests on behalfitsfMembers, when a mortgage
loan is sold to a non-MERS member, an assignmentradrtgage is required to transfer the
mortgage lien from MERS to the non-MERS member. 8uEn assignment is subsequently
recorded in the land records providing notice asth@ termination of MERS's role as mortgagee
(emphasis supplied)

MERS appears to have removed access to this dotwmegou must now Googl€ase Law Outline 2nd
Quarter 2011 to obtain a copy.
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1. THE UNANSWERED QUESTION

In its Request For Quote, the Seattle City Coym@faced its scope of work definition with the
following background:

In some jurisdictions outside Washington State gtkeamination of mortgage
assignments related to foreclosures has led td ¢b@dlenges of those
foreclosures. In some cases the foreclosures vesmeld without merit
because the entity bringing the foreclosure didhavie the legal authority to
do so. The assignments in question have been thasmvolved Mortgage
Electronic Registration Systems, Inc. (MERS). MERS& corporation that
operates an electronic database set up by majashtariacilitate transfers of
residential mortgage-backed securities outsidgtimeiew of county land
records.

There have been only a few audits conducted icdb@try of the mortgage
documents recorded by counties and MERS’ practitesie states (not
Washington) require that assignments of mortgagegtorded in the county
in which the property is located. Audits have fouhat in some of these
states the assignments were not recorded, whisbdguestions about who
had authority over a mortgage. In some cases, iftle®m assignments were
recorded, the documents associated with the assigisrhave been found to
be invalid.

In 2012, the Washington State Supreme Court fonattNIERS was not a
lawful beneficiary on a promissory note becausea$ not the lawful holder
of the note. Although the Court did not rule on lixgal effect of MERS’
status, it implied that MERS could not properlygged with a non-judicial
foreclosure action unless it was the beneficiary.

In addition, the Court found that a homeowner conédntain a claim against
MERS for violation of Washington’s Consumer Proi@ttAct based on
MERS’ acting as an unlawful beneficiary. While MER&s indicated that it
stopped seeking foreclosures as of 2011, audits éther jurisdictions are
still finding problems with mortgage documents itwlog MERS. These
problems could contribute to future foreclosurears by MERS that violate
the Washington State Supreme Court ruling.

...The City of Seattle is interested in hiring a adtemt to determine whether
residential real estate property assignments witierSeattle city limits
involving MERS are valid and in accordance with Wagton State Law in
light of the 2012 State Supreme Court decision

This background suggests that the Seattle City €ibwas looking to McDonnell Property
Analytics for guidance on the one question the Wagbn State Supreme Court left for another
day, i.e., What is the ‘legal effect’ of Mortgage Electronicégjistration Systems, Inc., acting
as an unlawful beneficiary under the terms of Waslgiton’s Deed of Trust Act?

City of Seattle Review of Mortgage Documer
© 2015 McDonnell Analytics, Inc. d/b/a McDonnelldperty Analytics, All Rights Reserve



mcdonnell CERTIFIED COPY - 09/08/2015

The Washington State Supreme Court explained tlnas unable to address this question
because, in its own wordBain v. Metro. Mortg. Grp., In¢[285 P.3d 47,  38]

We conclude that we cannot decide this questioacdapon the record and
briefing before us.

Because of MPA'’s collaboration with Real Estatevi®eis and Technology, McDonnell
Property Analytics is in a unique position to addréhis question. We have at our disposal 193
Casefiles containing a total of 825 recorded documeonsisting of the complete chain of title
related to each source document, i.e., the Ded@dust.

Whereas it is true that in any given contested,dageparties must bring their arguments and
evidence before the court; MPA and REST have thigyabere to filter and sort through the
publicly available documents and data we gathenelddéscover pattern and practice evidence of
rogue behavior.

An integral and indispensible part of our examimatiequired that we first familiarize ourselves
with the relevant statutory law as well as esthlelisand developing case law in Washington
State.

From there, we analyzed each Alpha Assignment lagal ¢lassified it agalid, invalid, void or
void ab initio depending on: 1) the plain language and represeméacontained on the face of
the Assignment; and 2) what function the Assignnsented in the recorded chain of titi§eé
Appendix Il: Examination of Assignments Deed of Trust/Mortgagexamples.)

MPA performed a factual analysis of the documerdggaeviewed in light of our understanding
of the law in order to classify them accordinglye\@tew logical conclusions based on empirical
facts, and express our findings and opinions torinfthe Seattle City Council.

MPA’s conclusions and opinions are not to be imetgal as “conclusions of law” which is a
function reserved exclusively for a court of congoetfjurisdiction. They are, however, intended
to educate and enlighten policymakers and autkerés to what is taking place.

LEGAL EFFECT OF MERS ASSIGNMENTS

Black’s Law Dictionarydefines the word “legal” as: 1) Of, relating to,imvolving law
generally; falling within the province of law. 2stablished, required, or permitted by law;
lawful. 3) Of, relating to, or involving law as opged to equityBlack’s Law Dictionary 1029
(10th ed. 2014).

Individuals, who execute legal documents suchmsrgage, an assignment of mortgage, an
appointment of successor trustee, a notice of tteanotice of trustee’s sale, a trustee’s deed,
etc., are expected to understand what they arengigimd to know that there are legal
consequences for falsifying or forging documents fam breaking the law.

It is a maxim of law that “ignorance of the lawnis excuse.” In a just and civilized society, we
are all expected to know the law and abide by guifer the consequences. Furthermore, the
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rule of law applies equally to all persons, inchglMERSCORP Holdings, Inc., Mortgage
Electronic Registration Systems, Inc., its sharééws and its members.

McDonnell Property Analytics examined a total oR24ssignments Deed of Trust/Mortgage, of
which 211 involved MERS as a “Transacting PartylERS Assignments”). MPA reviewed all
of the documents and data gathered and found géggarns and practices regarding the legal
content, legal purpose, and legal effect of the IEE®signments.

Legal Content

Every MERS Assignment purported to transfer alldfiemal interest in the deed of trust to the
assignee, and stated in words to this effect:

For value received, the undersigned, Mortgage Eleit Registration

Systems, Inc., ...hereby grants, assigns and trangf¢Assignee] all
beneficial interest under that certain Deed of T.rus

Leqgal Purpose

The purpose of recording each MERS Assignment waose the gap in the chain of title in
advance of a “termination event” such as a fulbre@yance or a trustee’s sale. This was
necessary to give the appearance in the publicaddbat the assignee had the requisite legal
authority to reconvey the deed of trust, or exerthe statutory power of sale contained therein
and foreclose upon the property pledged as codlater the obligation.

Concurrently, the MERS Assignment was necessagxtioguish MERS'’s role as a “nominee
for Lender and Lender’s successors and assign€casred by MERS Rules, and especially,
Rule 8 which prohibits MERS Members from bringinftpeeclosure action in the name of
Mortgage Electronic Registration Systems, Inc.

Legal Effect

In Bain, the Washington State Supreme Court determingdME&S is not a lawful beneficiary
if it never held the note. As discussed earlier, RdEadmits that is it not the noteholder. Fannie
Mae removes any uncertainty about this issue iBeting Guides where it states emphatically:

Even when MERS is named as the nominee for the emary in the
security instrumentyt has_no benéeficial interest in the mortgage

Fannie Mae defines “Mortgage” as:

Collectively, the security instrument, the notegthtle evidence, and all
other documents and papers that evidence the delai{ding the chattel
mortgage, security agreement, and financing staterm®r a cooperative
share loan)
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Therefore, MERS simply cannot assign beneficiditsgn a note or deed of trust that it does not
have.Nemo dat quod non habB8tMPA classified MERS Assignments \asid for the following
reasons:

1) When we found that a MERS Assignment operatedch suway that it effectively
[ though invalidly] transferred beneficial rights in the deed of ttodhe assignee,
we classified it agoid. We made this determination only after examininguinents
that were subsequently recorded by the assignéeasuan Appointment of
Successor Trustee that could only be filed lymeficiaryas that term is defined in
RCW 61.24.005(2).

2) When classifying MERS Assignments as void, we delipon ouDefinitions of
Termsand followed the well-reasoned principles settfday the First Circuit in the
appeal olWilson v. HSBC Mortg. Servs., In¢44 F.3d 1 (1st Cir., 2014) decided
February 14, 2014. Quoting fromlilsonthe Justices of the First Circuit explained:

A void contract...is one that is of no effect whatsgreand whose
terms a court will not enforc&eg e.g.,Ball, 53 Mass. at 401-04
(refusing to enforce a contract where the partiasqal a wager on the
outcome of an election). Specific to the mortgagetext, a void
mortgage assignment is one in which the putatigegaer “never
properly held the mortgage and, thus, had no istéceassign.”
Culhane 708 F.3d at 29Me have also found that a party who
challenges a mortgage assignment on the groundd tha assignor
was but a nominee for the mortgage holder and “nepessessed a
legally transferable interest” in the mortgage afjes a void, as
opposed to merely voidable, assignmeéiibods 733 F.3d at 354
(applying Massachusetts law). (emphasis supplied)

3) Inour opinion, MERS Assignments are inherentlyeggive when they pretend to
transfer economic (beneficial) and legal interédsés MERS does not, in fact,
possess. Through the MERS® System, MERS members Who the current
beneficiary is but frequently withhold that infortiman to avoid recording interim
assignments, and to suppress the identity of tleelieneficiary. We believe that this

% The baseline principle of our system of propeetyarding transfers of ownershipnsmo dat quod
non habet “no one can give that which he does not havedther words, if | own something because
someone transferred it to me — by sale, gift, bs@tc. — | normally have only that which the poes
owner had and nothing more. This is sometimesadtlie “derivation” principle: The transferee’s righ
derive from those of the transferor. Tinemo daprinciple rests on a vision of a chain of transatdi
Current owners must be able to trace their ownpiisack in time through a series of legitimate tfarss
(ideally) to an act of legitimate original acquiisit.

SeeMerrill and Smith’s CasebooRroperty: Principles and PolicieChapter 8 (¥ ed. 2012)
authored by Thomas W. Merrill and Henry E. Smithbished by West Academic:
http://www.merrillandsmithproperty.com/
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behavior supports a claim under the Washington @oes Protection Act. [RCW ch.
19.86]

4)  We found systemic evidence that MERS Assignmemsago false statements,
misrepresentations, and omissions of materialdaaxemplified in the five (5) case
studies detailed in Appendix Examination of Assignments Deed of
Trust/Mortgage We believe that there is sufficient evidencedtaklish a knowing
violation of RCW 40.16.030 — Offering false instremt for filing or record.

5) “Obtaining an assignment through fraudulent meawnalidates the
assignment. Fraud destroys the validity of evenghinto which it enters. It vitiates
the most solemn contracts, documents, and evemjens.*° (SeeAppendix I:
Definitions of Terms

6) Itis axiomatic that the legal effect of recordmgoid assignment is that all
subsequent filings which depend upon the assignmiirdalso be ineffective, null
and void.

7) Pursuant to RCW 61.24.010(2), onlpeneficiarymay appoint a trustee or a
successor trustee. Because MERS is not a lawf@dflogary pursuant to RCW
61.24.005(2), it cannot transfer by assignment ti@akrights to its assignee.
Therefore, an assignee of a MERS Assignment ismmatied with the requisite legal
capacity to appoint a successor trustee. In blatantgard for Washington State law,
MERS assignees continue to flood the public lardnes with appointments of
successor trustee in violation of RCW 61.24.010(2).

8) We have documented copious evidence of the fatbtice appointed, the (imposter)
successor trustee files reconveyances, noticeasibe’s sale, and other documents
required under the Deed of Trust Act (RCW 61&4s5eq) to prosecute a non-
judicial foreclosure.

9) We note here that RCW 40.16.030 — Offering fals¢érument for filing or record,
makes it a felony to file false or forged documentany public office. This offense
is punishable by imprisonment in a state correeiidacility for not more than five
years, or by a fine of not more than five thousdalbrs ($5,000.00), or by both.

10) Since these false documents are being presentbd tng County Recorder’s
Office using the U.S. Postal Service and electronimmunications devices, they
also violate federal statutes that prohibit sudivaies as mail fraud and wire fraud.

a. Mail fraud is defined as an act of fraud usingth8. Postal Service, as in
making false representations through the mail taiokan economic
advantage. 18 USCA 88 1341-1347.

36 Seelnternational Milling Co. v. Priem179 Wis. 622 (Wis. 1923)
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b. The federal Wire Fraud Act provides that any amifio defraud by means of
wire or other electronic communications (such asorar television) in
foreign or interstate commerce is a crime. 18 USICE843.

As the Washington Supreme Court observelam: [285 P.3d 47-48]

1 39 MERS contends that if it is acting as an ufuabeneficiary, its status
should have no effect: “All that it would mean ligt there was a technical
violation of the Deed of Trust Act...”

McDonnell Property Analytics’ forensic examinatiohthe evidence establishes that MERS’s
activities are not —as MERS would have everyon&bel— innocuous, technical violations of
the Deed of Trust Act; rather, the activities weulmented flagrantly violate the Deed of Trust
Act and a host of other consumer protection anioal statutes enacted by the Washington
State Legislature in the public interest.

V. RECENT DEVELOPMENTS

In the process of researching and writing this re@pdPA became aware of recent developments
affecting Washington State that now require MER&toove the language in its deeds of trust
and assignments that refer to it dseaeficiary These policies became effective in the fall of
2014, well after the target dates established Giore@amination, i.e., from January 1, 2013
through June 30, 2013.

MPA wanted to know if implementing these changasgs MERS into compliance with
Washington statutes and tBain decision, so we conducted further research orowaur
initiative with that objective in mind.

In essence, we found that MERS is now attemptirmgdefine its denomination adaneficiary
by focusing on its role asrominee MERS now wants the courts to believe that theater
nominedas equivalent tagentand in this capacity, MERS can perform the funwtiof a
beneficiary. The Washington State Supreme Couitipated this argument in tH&ain decision
and reasoned as follows: [285 P.3d 46]

1 30 Similarly, MERS argues that lenders and thgsigns are entitled to
name it as their agent. E.g., Resp. Br. of MER&a80 (Bain). That is likely
true and nothing in this opinion should be congtricesuggest an agent
cannot represent the holder of a note. Washingtanand the deed of trust
act itself, approves of the use of ageBise, e.gformer RCW
61.24.031(1)(a) (2011) (“A trustee, beneficiamy authorized agentay not
issue a notice of default ... until ....” (emphamisled)). MERS notes,
correctly, that we have held “an agency relatiopsbsults from the
manifestation of consent by one person that anattait act on his behalf and
subject to his control, with a correlative mani&gtin of consent by the other
party to act on his behalf and subject to his adritMoss v. Vadmary,7
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Wash.2d 396, 402—-03, 463 P.2d 159 (1970) (ciMiagsumura v. Eilert74
Wash.2d 362, 444 P.2d 806 (1968)). [175 Wash.2d 107

1 31 ButMossalso observed that “[w]e have repeatedly held @ahat
prerequisite of an agencyasntrol of the agent by the principalld. at 402,
463 P.2d 159 (emphasis added) (citiigCarty v. King County Med. Serv.
Corp.,26 Wash.2d 660, 175 P.2d 653 (1946)). While weehravreason to
doubt that the lenders and their assigns contrdRBEagency requires a
specific principal that is accountable for the aiftgs agent. If MERS is an
agent, its principals in the two cases before mmie unidentified? MERS
attempts to sidestep this portion of traditionalegy law by pointing to the
language in the deeds of trust that describe MERS"acting solely as a
nominee for Lender and Lender's successors and gssi” Doc. 131-2, at 2
(Bain deed of trust); Doc. 9-1, at 3 (Selkowitzaleétrust.); e.g., Resp. Br.
of MERS at 30 (Bain). But MERS offers no authofity the implicit
proposition that the lender's nomination of MER& a®minee rises to an
agency relationship with successor notehold@mlERS fails to identify the
entities that control and are accountable foratgas. It has not established
that it is an agent for a lawful principal. (empisagupplied)

To illustrate how MERS is adapting to the new ruM®A provides two case studies below
based on title documents filed with the King CouRBcorder’s Office during the first half of
2015. For evidentiary purposes, we attach thdgediiicuments as exhibits to this report.

Case Study #1: Assign. Appoint. Reconvey.

This first case study involves a Deed of Trust dé&ecember 6, 2004, that was granted in favor
of America’s Wholesale Lender to secure an Adjust&ate Note of even date for $249,000.00.
The documents on file with the King County Recoisl@ffice indicate this loan was in
foreclosure in 2009; was modified in 2013; and ve®nveyed in 2015 as follows:

Corporation Assignment of Deed of Trust
Instrument #20150504000534

For value received, Mortgage Electronic Registratystems, Inc., as
designatechominee for America’s Wholesale Lendeeneficiary of the
security instrumentits successors and assigns, [address] herelgnassid
transfers to Bank of America, N.A. [address] a@lrights, title and interest in
and to a certain Deed of Trust dated 12/06/2004mplesis supplied)

Dated: 04/29/201 Mortgage Electronic Registration Systems, Inc., as
designated nominee for America’s Wholesale
Lender,beneficiary of the security instrumentts
successors and assigns

By Lorena Malaquias, Assistant Vice President
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To begin with, the difference with a distinctiontms MERS Assignment is that it credits
America’s Wholesale Lender as being the beneficiewgn though the Deed of Trust states:
“MERS is the beneficiary under this Security Instrunment.” (SeeExhibit C. - Corporation
Assignment Deed of Trust, 04/29/2015)

We highlight the terms of art in bold italic to drahe reader’s attention to them. The word
“designated” preceding “nominee” suggests that MERiBe agent of the beneficiary.

MERS then purports to assign “...all its rightsetitind interest in and to a certain Deed of Trust
dated 12/06/2004” to Bank of America, N.A. (“BankAmerica”). The question now becomes:
What does the transfer of MERS’s status as a narpeemit Bank of America to do?

While that remains an open question, Bank of Angetook it to mean that the MERS
Assignment transferred beneficial interests inrtbie and deed of trust. Accordingly, two (2)
days later, Bank of America executed a Substitutiohrustee (“SOT”), which only a
beneficiary is permitted to do pursuant to RCW 81020(2). Below we abstract and then
discuss this SOT SeeExhibit D. - Substitution of Trustee and Full Regeyance, 05/01/2015)

Substitution of Trustee and Full Reconveyance
Instrument #20150504000533

Whereas, [name] was the original trustor, Mortgabgetronic Registration
Systems, Inc. was the original beneficiary and fRaliorthwest Title
Company was the original trustee (“Original TruSfesder that certain
Deed of Trust dated 12/06/2004...

Whereas, Bank of America, N.A. is tharrent beneficiary of record
(“Beneficiary”) of the Deed of Trust and the invasis Federal National
Mortgage Association (“Investor”).

Whereas, Beneficiary desires to substitute a nesté¢e under the Deed of
Trust in the place and stead of the Original Treiste

Now thereforeBank of America, N.A., acting on behalf of the Ingtor as
its servicer hereby substitutes ReconTrust Company, N.A. astnestee
(“Trustee”) under the Deed of Trust and the Trustees hereby reconvey...
(emphasis supplied)

Dated: 05/01/201 Bank of America, N.A.
By Deborah Hogan, Assistant Vice President

ReconTrust Company, N.A.
By Tricia Baca, Assistant Vice President

By examining the MERS Assignment in relationshiphte Substitution of Trustee, we can tell
that the true purpose and effect of the MERS Assmgmt is to transfer beneficial ownership
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rights to Bank of America, N.A. —even though MER& mone to giveNemo dat quod non
habet

Paragraph two of the Substitution states that Rdmkmerica is the “current beneficiary of
record (“Beneficiary”) of the Deed of Trust;” aneveals that “Federal National Mortgage
Association is the (“Investor”).” The problem hesdhat the Deed of Trust Act does not define
the term “current beneficiary of record;” nor daedefine what is meant by “Investor” leaving
us to bridge the mental gap by guessing at wh@#reficiary really is.

To complicate things further, Bank of America at$@ims in paragraph four that it is acting on
behalf of the Investor as its servicer, which iraplan agency relationship exists with the
Investor. Diagram #1 below is our attempt to vigealvhat is really going on here.

Diagram #1: MERS Assignment

BORROWER
Executes Note & Deed of Trust
12/06/2004
AMERICA'S WHOLESALE LENDER MERS
Beneficial Owner of Note and Deed of Trust Legal Title to the Deed of Trust
12/06/2004 12/06/2004
I l
Unrecorded MERS
Assignment Assignment
FANNIE MAE ----> REMIC TRUST BANK OF AMERICA, N.A.
Beneficial Owner of Note and Deed of Trust Legal Title to the Deed of Trust
12/06/2004 to 05/01/2015 04/29/2015

I
Substitution of
Trustee

v
STOP

Only a Beneficiary Can RECONTRUST COMPANY, N.A.
Substitute a Trustee 05/01/2015

v

RCW 61.24.010(2)
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In a deceptive sleight of hand, MERS purports sigmsbeneficial interests that it does not
possess. The wordsmithiidere is cleaver, but more confusing than everreedad is bound
to become the subject of future litigation as Wagtonians attempt to sort out “who” is
foreclosing on their property.

Simply put, because Bank of America, N.A. did netame a lawful beneficiary by virtue of the
MERS Assignment pursuant to RCW 61.24.0058¢2) cannot lawfully appoint a successor
trustee under RCW 61.24.010(2). It follows, thatsi Bank of America was without authority
to substitute the trustee under RCW 61.24.010(2yoRTrust Company, N.A. had no authority
to reconvey the property pursuant to RCW 61.24 1)10(

To explain why MERS and its members are crafting i@cording these false documents, we
take this analysis one step further and providasa on point.

America’s Wholesale Lender was a d/b/a of CountdgAtiome Loans, Inc., a wholly owned
subsidiary of Countrywide Financial Corporation,iethis now a wholly owned subsidiary of
Bank of America Corporation. In this transactiomérica’s Wholesale Lender (“AWL”")
claims: Lender is a corporation organized and exgainder the laws of New YorkSéeExhibit
E. - Excerpt Deed of Trust, Definition “C”, 12/06/24)

In truth of fact, AWL was never “organized and ¢ixig under the laws of New York.” This has
been the subject of contentious litigation acrbgscountry. An interesting case on point brought
In the Circuit Court of the Eighteenth Judicial &iit, in and for Seminole County, Florida, Case
No. 59-2011-CA-004389, Division 14-K is the matéiBank of America, N.A., et al. v. Linda A.
Nash, et alOn October 14, 2014, after a Trial on the magenior Judge Robert J. Pleus, Jr.
issued a Final Judgment in which he ruled that:

a.) America’s Wholesale Lender, a New York Cogton, the “Lender”, specifically
named in the mortgage, did not file this actiowl, ot appear at Trial, and did not
Assign any of the interest in the mortgage.

b.) The Note and Mortgage are void becauseltbgeal Lender, America’s Wholesale
Lender, stated to be a New York Corporation, wasméact incorporated in the
year 2005 or subsequently, at any time, by eittem@ywide Home Loans, or
Bank of America, or any of their related corporatdities.

3" The mental gymnastics required to understand Wwadéneficiary here is reminds us of the
famous comedy routine “Who's On First” perfectedAtpott & Costello in about 1953. The premise @ th
sketch is that Abbott is identifying the playersaohaseball team for Costello, but their namesréckhames
can be interpreted as non-responsive answers telldsquestions. For example, the first baseraaraimed
"Who"; thus, the utterance "Who's on first" is agumus between the question ("Which person is tisé fi
baseman?") and the answer ("The name of the fas#trban is 'Who™). For a little comic relief afstpioint,
we invite you to view this hilarious routine atips://www.youtube.com/watch?v=kTcRRaXV-fg

B RCW 61.24.005(2) — “Beneficiary” means the holdethe instrument or document evidencing
the obligations secured by the deed of trust, eketupersons holding the same as security forfareifit
obligation.
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e.) Plaintiff and its predecessors in interegt ho right to receive payment on the
mortgage because the loan was invalid and thergtodebecause the corporate
mortgagee named therein, was non-existent, andimbmortgage loan was ever
held by Plaintiff or its predecessors in interest.

f.) The alleged Assignment of Mortgage whichgmsted to transfer interest in this
Mortgage to BAC Home Loans Servicing, LP, FKA Caoynide Home Loans
Servicing, LP, as assignee, was invalid becausdddge Electronic Registration
Systems, Inc. (MERS), as nominee for America’s Wébale Lender had no
authority to assign the ownership interest of saftgage, because MERS was not
the owner of the subject mortgage and was onlynaimee of America’s Wholesale
Lender, an alleged New York Corporation which wama-existent Corporation.
Said purported assignment was without authority, taerefore invalid.

Further, Judge Pleus ordered Bank of America, fbAlisgorge all sums paid by Ms. Nash
amounting to $75,680.72 together with interest; #unadl she may recover costs and attorney’s
fees. Subsequent to the Final Judgment, Bank ofrismeN.A. filed an appealSeeExhibit F. -
Final Judgment, 10/16/2014)

The point of the story here is that MERS and itsniners are using these MERS Assignments to
cover up the gaping holes in their documentatioovafership. They don’t want anyone to
guestion their practices and now insist that albasumer needs to know is the identity of their
mortgage servicer and the address of where totbendmortgage payments. They argue that it
should be of no concern to a consumer who ownmbisgage note.

This elitist attitude flies in the face of our ratal housing policy as codified by the Truth in
Lending Act (“TILA”), which stands for the principlthat a consumer has an absolute right to
know the identity of the person who owns his magtgabligation.

TILA was strengthened considerably on this poirthwive enactment athe Helping Families
Save Their Homes Act of 20@ection 404 of the Act amends the Truth in Lendiegto

require that a new notice be given to consumersinvR0 days after the sale, transfer or
assignment of the consumer’s mortgage loan. Thenodve requirement became effective on
May 20, 2009 and applies to any sale, assignmetnansfer of a mortgage loan occurring on or
after May 20, 2009.

What this means is that under federal law, theresh@ be a paper trail documenting every
transfer of a mortgage noterherefore, the Washington State Legislature ceulact legislation
to require that these transfers be recorded icdliaty land records within 30 to 45 days of the
transfer without causing undue burden upon thegage servicing industry. Doing so would
ensure that county recorder’s offices are ablateguard the integrity of land titles by
maintaining a complete, accurate, and timely cloatitle.
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Case Study #2: MERS Substitution of Trustee

This second case study involves a Deed of Trustddaine 1, 2007, that was granted by the
borrowers in favor of Countrywide Bank, FSB to seca Fixed Rate Note of even date for
$70,000.00.%eeExhibit G. - Substitution of Trustee, 04/28/2015)

We ordered a chain of title transaction historyrfrBirst American DataTree and learned that
this loan was a piggyback second mortgagé’®0T”) subordinate to a first Deed of Trust in
the amount of $680,800.00 {*DOT”) granted by the borrowers on June 1, 200Tavwor of
Countrywide Home Loans, Inc. dba America’s Wholedander. We also discovered a MERS
Assignment dated June 27, 2012, that purportsatwster all beneficial interest under thié 1

DOT (together with the note) to The Bank of New K dtellon fka The Bank of New York, as
Trustee for the certificateholders of CWMBS, In€HL Mortgage Pass-Through Trust 2007-11.

There is no public record that indicates tAe2OT was sold and assigned, but we suspect it
was. The language in the Substitution of Trustganding MERS —innovative though it may
be— is so obtuse as to be incomprehensible. Bel@\extract the gist of the Substitution of
Trustee so the reader can better understand te iss

Substitution of Trustee
Instrument #20150429000586

Whereas, [name] was the original Trustor, RanideTvas the original
Trustee, and Mortgage Electronic Registration Sgstdnc. was the
representative of the original Beneficiamynder that certain Deed of Trust
dated 06/01/2007 ...

Whereas, the undersigned is tlesignated nominee of the present
Beneficiaryunder said Deed of Trust and

Whereas, thendersigned desires to substitute a new Trusteeler Deed of
Trust in place and stead of said original Truskesdunder.

Now therefore, the undersigned hereby substitutggNwide Title Clearing,
Inc., a Washington State corporation, as Trusteeusaid Deed of Trust...
(emphasis supplied)

Dated: 04/28/201 Mortgage Electronic Registration Systems, Inc.,
(“MERS”) as designated nominee for Countrywide
Bank, FSBpeneficiary of the security instrument
its successors and assigns

By Jessica Barreres, Assistant Secretary

Here again, under the “new rules,” we see MERS jped&ling from the definition in the Deed
of Trust that: MERS is the beneficiary under this Security Instrunent.” MERS now prefers

to be viewed a%he representative of the original Beneficiarythalugh it offers no evidence of
agency such as a power of attorn&edExhibit H. - Excerpt Deed of Trust, 06/01/2007)
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The Substitution of Trustee contains this non gequi...the undersigned is thaesignated
nominee of the present BeneficiafyThere is no indication whatsoever who the “prase
Beneficiary” is. According to the FDIC, Countrywi@ank, FSB has been inactive since April
27, 2009, when it was merged into Bank of Ameriational Association (FDIC #: 3510).

The signatory, Jessica Barreres, asserts her @ythsrAssistant Secretary of Mortgage
Electronic Registration Systems, Inc., (“MERS”)designated nominee for Countrywide Bank,
FSB,beneficiary of the security instrumenits successors and assigns. However, there is a
complete disconnect between the “original benefitiand the “present beneficiary” (indicating
there was a sale of the mortgage note), which atlsquestion Ms. Barreres’ authority.

It is important to note here that Ms. Barreresnpyed by Nationwide Title Clearing, Inc., the
(improperly appointed) successor trustee. To visedhe representations made in the
Substitution of Trustee, we created the followimggdam:

Diagram #2: MERS Substitution of Trustee

BORROWERS
Execute Note & Deed of Trust
06/01/2007

LN

COUNTRYWIDE BANK, FSB ( MERS ]
Beneficial Owner of Note and Deed of Trust Legal Title to the Deed of Trust
06/01/2007 k 06/01/2007 J
Unrecorded
Assignment

v

UNKNOWN BENEFICIARY

Beneficial Owner of Note and Deed of Trust -
?2?7?

:

|
|

MERS
Designated Nominee of

Present Beneficiary
272

Substitution of
Trustee

NATIONWIDE TITLE

Only a Beneficiary Can —S" CLEARING, INC.
Substitute a Trustee 04/28/2015

RCW 61.24.010(2)

City of Seattle Review of Mortgage Documer
© 2015 McDonnell Analytics, Inc. d/b/a McDonnelldperty Analytics, All Rights Reserve



mcdonnell CERTIFIED COPY - 09/08/2015

Pursuant to RCW 61.24.010(2), only a beneficiary appoint a successor trustee. MERS does
not meet the requirements of RCW 61.24.005(2),taackfore, the above referenced
Substitution of Trustee is void.

Flooding the Recorder’s Office

Notwithstanding the strict requirements of the Deédirust Act and the Washington State
Supreme Court’s decision Bain v. Metropolitan Mortgage Group, InRAMERS and its
members continue to flood the King County Recosl@ffice with void assignments and void
appointments of successor trustee as shown ircteers prints below.

Screen Print #1: MERS Assignments
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20150106001398 01/06/2015 ASSIGNMENT DEED OF TRUST/MORTGAGE MORTGAGE ELECTRONIC REGISTRATION SYSTEMS INC (+)
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Screen Print #2: MERS Appointments
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20150130000703 000 - 000 01/302015 APPOINTMENT OF SUCCESSOR TRUST MORTGAGE ELECTRONIC REGISTRATION SYSTEMS INC (+)
20150303000873 03/032015 APPOINTMENT OF SUCCESSOR TRUST MORTGAGE ELECTRONIC REGISTRATION SYSTEMS INC (+)
20150312001525 03/12/2015 APPOINTMENT OF SUCCESSOR TRUST MORTGAGE ELECTRONIC REGISTRATION SYSTEMS INC (+)
20150330002010 03/30/2015 APPOINTMENT OF SUCCESSOR TRUST MORTGAGE ELECTRONIC REGISTRATION SYSTEMS INC
20150424002023 0412412015 APPOINTMENT OF SUCCESSOR TRUST MORTGAGE ELECTRONIC REGISTRATION SYSTEMS INC (+)
20150424002025 0472472015 APPOINTMENT OF SUCCESSOR TRUST MORTGAGE ELECTRONIC REGISTRATION SYSTEMS INC (+)
20150427000584 0472712015 APPOINTMENT OF SUCCESSOR TRUST MORTGAGE ELECTRONIC REGISTRATION SYSTEMS INC (+)
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MERS Remains Non-Compliant

After analyzing a number of assignments such asnieedescribed in Case Study #1; and
researching substitutions of trustee such as thaletailed in Case Study #2, we concluded that
the implementation of new policies and proceduraadated by Fannie Mae, Freddie Mac, the
FHA and MERS in the fall of 2014 have not brough&nd cannot bring MERS and its
members into compliance with Washington State'sitay law and decisional case law.

By all appearances, the policy changes describedeabdmploy semantics over substance in an
attempt to cure fatal defects in the chain of tifldthout documenting the actual transfers of
mortgage notes —which was the standard before M&R&d on the scene— this scheme
simply cannot work. The Washington State SupremaiGo Bain observed: [285 P.3d 45-46]
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While we have no reason to doubt that the lendsigtzeir assigns control
MERS,agency requires a specific principal that is accdable for the acts
of its agent If MERS is an agent, its principals in the twees before us
remain unidentified MERS attempts to sidestep this portion of traditan
agency law by pointing to the language in the deedi$rust that describe
MERS as “acting solely as a nominee for Lender abender's successors
and assigns Doc. 131-2, at 2 (Bain deed of trust); Doc. 9atl3 (Selkowitz
deed of trust.); e.g., Resp. Br. of MERS at 30 fgd&ut MERS offers no
authority for the implicit proposition that the letler's nomination of MERS
as a nominee rises to an agency relationship witttsessor noteholders?
MERS fails to identify the entities that control @aare accountable for its
actions. It has not established that it is an agdat a lawful principal.
(emphasis supplied)

Whereas the Supreme Court observed that MERS dadentify the noteholder, or the entities
that control and are accountable for its actionBAvhas documented the fact that MERS
doesn’t even identify itself, that is, MERS Signi@fficers execute documents on behalf of
multiple entities and never reveal their true ergpto

For example, in Case Study #1 above, Lorena Madagexecuted the MERS Assignment on
behalf of Mortgage Electronic Registration Systeims,, as designated nominee for America’s
Wholesale Lender, beneficiary of the security instent, its successors and assigns. In reality,
Lorena Malaquia$ is a certified public notary employed by ReconT@smpany, N.A. in
Chandler, Arizona.

In Case Study #2, Jessica Barreres executed theSVEtiRstitution of Trustee on behalf of
Mortgage Electronic Registration Systems, Inc., ERB") as designated nominee for
Countrywide Bank, FSB, beneficiary of the secuirigtrument, its successors and assigns. But
actually, Jessica Barref8ss employed by Nationwide Title Clearing, Inc.Ralm Harbor,
Florida.

To assist the Seattle City Council in better un@erding “who MERS is,” we had REST
program ouiRegistry of Deeds Audit Modiel search for the “Transacting Parties” and
“Supporting Parties” involved in the instruments @@mined so that we could identify who is
ordering and executing these documents. A lisho$é¢ entities is found below in our Statistical
Analysis — Objective #2, Table Qualitative Analysis of MERS Assignments

39 See http://findnotary.org/notary/chandler/Lorena-Mal#g1851151

O Google search brings up many title documentsibgahe name of Jessica Barreres that were
prepared by Nationwide Title Clearing, Inc.
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VI.

CONCLUSIONS

Our forensic examination of the City of Seattledaacords revealed widespread, systemic
patterns of practice that appear to violate numestate and federal statutes and are, therefore,
clearly against public polic}:

We found that the assignments we analyzed, arichdlhg documents filed of record that
depend upon the validity of those assignmentya@iatbecause these assignments purport to
convey interests the assignor does not own, arethhoazed, are inherently deceptive and
cannot be repaired or ratified. For these reagsbey,—and their progeny— violate RCW
40.16.030 which prohibits the offering of falsetmsnents for filing or record.

We concluded that the Seattle City Council’s consare justified, and that both legislative and
prosecutorial action is necessary to protect theipand keep the peace.

Our examination began with a review of 195 Assignta®eed of Trust/Mortgage filed with

the King County Recorder’s Office on or betweenudam 1, 2013 and June 30, 2013. From that
control group, we found 175 assignments executeddBRS Signing Officers. Bearing in mind
that the Washington State Supreme Court rendesatbdision irBain v. Metropolitan

Mortgage Group, Incon August 16, 2012, we found incontrovertible evide that MERS and

its members continue to assign beneficial intenestieeds of trust and appoint successor
trustees in flagrant disregard for the WashingttaieSSupreme Court’s decisionBain v.

Metro. Mortg. Grp., Ing 175 Wash.2d 83, 285 P.3d 34 (Wash., 2012).

MERS may argue that it was merely assigning deéttsist out of the MERS® System,;
however, when we analyzed those assignments wtikicontext of chain of title, their true
purpose came to light, which was to assign berafimhts MERS does not possess.

As a result of the encroachment of MERS'’s privatiustry practices upon the public domain,
homeowners in Washington State can no longer lodkeir taxpayer-funded government
maintained land evidence recording systems to uh&erthe true, current owner of their
mortgage. The implications of this are far reaclasggommerce depends upon certainty in land
titles; and our courts rely on the validity of reded documents and business records when
adjudicating the rights of the parties.

The Washington Supreme Court was most insightfldrmihobserved iBain v. Metropolitan
Mortgage Group, Inc.

1 16 Critics of the MERS system point out thatraftendling many loans
togetherit is difficult, if not impossible, to identify theurrent holder of any
particular loan, or to negotiate with that holdeWhile not before us, we

“! Black’s Law Dictionarydefines public policy as: “Community common seasd common

conscience, extended and applied throughout tie tstanatters of public morals, health, safety farel, and
the like; it is that general and well-settled paladpinion relating to man’s plain, palpable dutyhte
fellowmen, having due regard to all circumstandesach particular relation and situatitdiemmonds v.
Aetna Cas. & Sur. CpD.C.Ohio, 243 F.Supp. 793, 79&e&eBlack’s Law Dictionary 1231 (6th ed. 1990).
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note that this is the nub of this and similar litegion and has caused great
concern about possiblerrors in foreclosures, misrepresentation, and
fraud Under the MERS system, questions of authorityaswbuntability

arise, and determining who has authority to negot@an modifications and
who is accountable for misrepresentation and f{ad8 Wash.2d 98]
becomes extraordinarily difficult. [FN7lhe MERS system may be
inconsistent with our second objective when intezping the deed of trust

act: that “the process should provide an adequagportunity for interested
parties to prevent wrongful foreclosureCox, 103 Wash.2d at 387, 693 P.2d
683 (citingOstrander,6 Wash.App. 28, 491 P.2d 1058). (emphasis supplied

1 17 The question, to some extent, is whether MBRSIits associated
business partners and institutions can both replecexisting recording
system established by Washington statutes andadtél advantage of legal
procedures established in those same statutes.

Based on the overwhelming weight of the documergaigence MPA and REST gathered and
analyzed, we conclude that MERSCORP Holdings, Mortgage Electronic Registration
Systems, Inc., and the use of the MERS® System qieypnivate corporate interestthat are
diametrically opposed to thrublic interestin Washington State as expressed by the Legislatur
in the Revised Code of Washington, and by the Sn@r€ourt inBain v. Metro. Mortg. Grp.,

Inc., 175 Wash.2d 83, 285 P.3d 34 (Wash., 2012)

For all of the reasons explained above, we andwgeSeattle City Council’s questions succinctly
as follows:

Question 1: Transparency
How discoverable is the true, current owner of a mortgage?

Without exception, in 195 instances100% of the time across the bo@ardve found that we
could not determine who the true, current ownghefmortgage was based on:
I.  the information contained on the face of the asaignt;
ii. areview of the ancillary documents recorded indih&n of title; and
ii. aMERS MIN NumbeY search which revealed the identity of the servicer

Some assignments indicated that the “investor” hamie Mae, Freddie Mac, Ginnie Mae, or a
securitized trust. The fact is Fannie Mae and Reelfthc securitize virtually all of their
mortgage loans, or purchase mortgage backed desuather than whole loans in which case,
they are not mortgage owners. Ginnie Mae is a giaranot a mortgage loan owner.

*2The Mortgage Identification Number (MIN) is an dRyit number that uniquely identifies a
mortgage loan registered on the MERS® Syst&eaef\ppendix I:Definitions of Terms
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Where a private label securitized trust is conagrtiee pattern we see over and over again
involves an assignment from MERS to the trusteg sdécuritized trust, leapfrogging over the
interim assignees. Such assignments are not apdialoly the pooling and servicing agreements
that govern these securitized trusts which catls question MERS’s authority, the validity of
the assignments, and the identity of the true esurowner of the mortgage.

MPA performed a MERS MIN Number search for all ¥dpha Assignment and found that 170
of these (87%) were assigned to sieevicer not to themortgage ownerThis statistic evidences

a paradigm shift engineered by the mortgage ingugtich now insists all a consumer needs to
know is the identity of their mortgagervicer and the address of where to send their mortgage
payments. $eeStatistical Analysis, Table 1 — Section 1.09 bglow

We concluded that it is impossible to know whotitue, current owner of a mortgage is based
on the recorded chain of titlé&S¢eStatistical Analysis, Table 3 — Section 2(c).2bhg

Question 2: Chain of Title Integrity
How valid are the assignments of mortgage?

We made a concerted, objective, and fair-mindearetd identify even one (1) Alpha
Assignment that wagalid. Appendix Il contains five (5) examples of thedgpf Alpha
Assignments we examined. Assignment #1 and Assigh#®appeared to be valid at first, but
when we analyzed them within the chain of title,de¢ermined that they weweid ** andvoid

ab initio* respectively for the reasons explained ther@eefppendix II: Examination of
Assignments Deed of Trust/Mortga@ed SeeStatistical Analysis, Table 3 below)

Of the 195 Alpha Assignments examined, we deterdhithat 175 of them aneoid because
Mortgage Electronic Registration Systems, Inc. pugpto transfer beneficial interests and
rights in the deeds of trust that Mortgage Eleatrétegistration Systems, Inc. does not, in fact,
own. The remaining 20 Alpha Assignments were deeimd® void because they were preceded
by a MERS Assignment or a MERS Appointment of Sasoe Trustee that was void for the
same reason.

Despite the fact that these assignments are vaidransfer no beneficial interests to the
assignee, they function as if they do. In a foreate situation, MPA found that the recorded
assignment is followed immediately by an appointnodrsuccessor trustee; once the trustee is
in place the sale can move forward expeditiousbil based on the void assignment.

43 Assignment #1, which was recorded to notice ae"gale,” isvoid because it was executed by a
MERS Signing Officer, but was never registerechimn MERS® System. Therefore, the MERS Signing
Officer lacked the legal capacity to assign thedefeTrust rendering it void.

a4 Assignment #3 was recorded to provide notice MRS no longer held any interest in the Deed
of Trust. In and of itself, we found Assignmenttédevalid;, however, when viewed in light of the complete
chain of title we found that Mortgage Electronicgi&ration Systems, Inc. as nominee for CitiMortgagc.
purported to transfer beneficial interests in tree®of Trust that it did not own or hold.
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VII.

MCDONNELL PROPERTY ANALYSICS

McDonnell Property Analytics has considerable eigrere in the examination of real property
records throughout the United States of America.naiee been auditing residential and
commercial mortgage loans on a case-by-case lmaswisdre than twenty-eight years. This
includes all aspects of the transaction cycle.

Our inaugural audit of a registry of deeds was catetl during the first six months of 2011 at
the request of The Honorable John L. O’Brien, Regisf the Essex Southern District Registry
of Deeds in Salem, Massachusetts. Mr. O’'Brien, Wh® held his office continuously since
1977, was concerned that the mortgage banking indsisise of Mortgage Electronic
Registration Systems, Inc. was corrupting titiptoperties located within his jurisdiction; and
he wanted to test the accuracy, transparency,diadbitity of his registry to measure the
damage.

We concluded our audit on June 28, 2011, whichaledewidespread, systemic patterns of
practice employed by several of the nation’s largasks that had eroded the transparency and
corrupted the chain of title to real property retsomaintained by Mr. O'Brien and his staff.

One of the most important lessons we took from éixamination was the knowledge that the
biggest national banks, e.g., Bank of America, NWRells Fargo Bank, N.A., and JPMorgan
Chase Bank, N.A. do not register their own loanhenMERS® System. Nevertheless, we
found their behavior was identical to MERS in ttiegty did not record interim assignments of
mortgage and they intentionally concealed the iteat the note owner. To cure the resulting
gaps in the chain of title, mortgage servicing camps and their third party document preparers
recorded fictitious and fraudulent assignments idhiately before either: a) discharging the
mortgage; or b) instituting a non-judicial forealos action.

Our next opportunity to audit a public registry vaasbehalf of The Honorable Nancy J. Becker,
Recorder of Deeds for Montgomery County, Pennsyaavis. Becker sued MERSCORP
Holdings, Inc. (f/lk/a MERSCORP, Inc.) and its wiyablwned subsidiary, Mortgage Electronic
Registration Systems, Inc. on behalf of herself @hdther Pennsylvania Recorders of Deeds
alleging that by creating and maintaining a privatembers-only registry for recording and
tracking conveyances of interests in real propeny, MERS Defendants have violated 21 P.S.
8351, which requires that such conveyances be@wlpécorded in the county recorder of deeds
offices. Specifically, Ms. Becker is challenging thractice by which MERS serves as the
mortgagee of record in the public land recordhas'mominee” for a lender who holds the
mortgage note and its successors and assigns enedbyicircumvents the need to record the
transfer of the note each time it is sold

5 A true and correct copy of ouFbrensic Examination of Assignments of MortgageoRiad

During 2010 In The Essex Southern District Regisfripeedsis available on Register O’'Brien’s website at:
http://salemdeeds.com/pdf/Audit.pdf

46 SeeMontgomery County, Pennsylvania, Recorder of Ddegand through Nancy J. Becker v.

MERSCORP, Inc. and Mortgage Electronic Registraggstems, InclUSDC-EDPA, Case No. 2:11-cv-
06968.
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VIII.

Our responsibilities there were to identify andraxg a population of suspect mortgage
assignments; trace those assignments to the retaigdage; review ancillary documents
recorded in the chain of title; and perform a f@ierexamination to determine whether there
were any unrecorded transfers of the mortgage hotaat capacity, we had the opportunity to
analyze a sampling of MERS MIN Summaries and MERB3¢tbnes Reports and compare
those with the recorded chain of title. Our prefiary findings proved positive and were
submitted on a redacted basis to the United SEistsct Court for the Eastern District of
Pennsylvania in support of the Plaintiff's CrosstMo for Partial Summary Judgment on
November 5, 20137 Plaintiff's Motion was granted pertinent in part duly 1, 2014. Class
certification was also granted on February 12, 20h& MERS Defendants filed an appeal to
the Third Circuit, and on August 3, 2015, the THiidcuit reversed the United States District
Court’s rulings. Plaintiff filed an request for @earingen banowhich was denied on August
28, 2015.

As we were completing th@ity of Seattle Review of Mortgage DocumglMBA and REST
were engaged to perform an analysis of land tileudhents recorded in three (3) Arizona
counties (Maricopa, Pima, and Pinal) by plaintififorneys in the matter di RE: Mortgage
Electronic Registration Systems (MERS) Litigatioefore the United States District Court,
District of Arizona, Case No. 2:09-md-02119-JAT tiis case, we were tasked with the job of
determining whether assignments of deeds of txestiged by signing officers of Mortgage
Electronic Registration Systems, Inc., in which MERurports to assign the mortgage note,
violate ARS 33-420 which prohibits the recordatadrdocuments that are forged, groundless,
contain a material misstatement or false claimreragherwise invalid.

We provide this background with the understandimag our findings may be relied upon by the
Seattle City Council, the Washington State Legiskatthe Attorney General's Office, the
Department of Financial Institutions, and the Wagton Courts.

To ensure the integrity of this examination and foudings, MPA and REST have spared
neither time nor expense in gathering the inforaratiecessary to fulfill the Seattle City
Council’s objectives.

A CALL TO ACTION

The preponderance of the evidence allows us toledachat MERSCORP Holdings, Inc. and
Mortgage Electronic Registration Systems, Inc.lembively “MERS,” is a private, member-only
organization that serves the interests of its memtuoethe detriment of the public interest.

In a free society, people may pursue their intsresty up to the point where they infringe upon
the rights of others. In a just society, the ruiéaav governs all and is equally applied.

MERS should be allowed to operate the MERS® Systetrack changes in beneficial
ownership rights as well as servicing rights amisignembers; but it must be restrained from

471d. at at Docket #81, Exhibit 30 - Declaration ExhiBit Redacted McDonnell Declaration.
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corrupting the taxpayer-funded government mainthiaad evidence recording systems
throughout Washington State.

We find that with respect to the MERS related magg documents we examined filed of record
with the King County Recorder’s Office; chain dfdito the affected properties has been
severely impaired. Under color of law, MERS memlagsess certain statutes only to violate
others in order to seize title to real propertyawfLlly and profit from its disposition.

Not only is MERS corrupting the land records; itnterfering with the public’s access to justice
by infecting the Washington state and federal cowith phony title documents that purport to
give its members legal standing when, in actuatitgy have none. The story of Kristin Bain
illustrates this perfectly.

Of concern to the City of Seattle is the disruptaom economic harm caused by wrongful and
unnecessary foreclosures carried out, almost eixelys by trustees who have not been duly
appointed by the true beneficiary as required lay kccording to RealtyTrac, as of July 1, 2015,
Washington State remains among the top 10 statée ination as far as high foreclosure rates;
and the City of Seattle has been, and continubs,tespecially hard-hit.

Realtytrac.com Statistics as of
July 1, 2015

o —

'LL98188

Foreclosure Actions to Housing Units

1 in 778 Housing Units 1in 12,997 Housing Units
| |

High Med Low

The damage caused by foreclosures can be seenemsdirad in the form of blight, vacant
homes, depreciating real property values, an egoi@ix base, etc. The cost of this disruption can
be assessed in terms of care for the homelesgaised need for social services such as police,
fire, rescue, medical care, special school prograrat borne by Washington taxpayers.
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The financial crisis of 2008 should have taughthad the premise of the Depository Institutions
Deregulation and Monetary Control Act of 1980 —ttiegt banking industry would regulate
itself— couldn’t have been more wrongheaded. Ratham apply self-restraint, the banking
industry (and a new breed of unregulated federasimg creditor created by Congress in 1982)
saw this as a “gold rush” and aggressively ramgedperations to claim their share of the
trillions of dollars of unleveraged equity in theSJhousing market owned by law abiding,
unsuspecting American families.

After examining the impact of the new policies gandcedures implemented in the State of
Washington by Fannie Mae, Freddie Mac, the FHAMERS, we find these rules have not
broughtl] and cannot bring MERS and its members into compliance with Waslindaw.

Radical change is needed to maintain the rulevef éad to ensure equal justice under the law,
which requires the political will of, and decisigetion by, Washington’s elected officials. We
submit the following recommendations to accompiisit end.

1. Suspend or Revoke Business Licenses

The Secretary of State and the Department of Fiahimstitutions have the inherent power to
suspend or revoke a license to do business in \Wgtsim State for cause, which can be a
powerful motivating force.

For example, over the past year, Ocwen Loan Sewyi¢iLC (“Ocwen”) has been the target of
regulatory enforcement actions by the New York Depant of Financial Services (“DFS,
and the California Department of Business Overs{gbB0O”).*°

The New York DFS opened an investigation to lodhk iime growing list of questions it received
from judges over rotating servicers and trustesjang practices, robo-signing, forgery,
fabrication of documents and the refusal of thedtosing party to simply show the funding for
the loan and the consideration paid for the actjoisdf the loan. On December 23, 2014, the
DFS announced a settlement which required WillianE®ey, who built Ocwen, to step down
from his position as Executive Chairman of Ocwemakicial Corporation (OCN) and from his

48 SeeNew York Department of Financial Services ("DF8Anounces OCWEN Settlement Which
Could Spell Doom For Other Servicers, 12/23/203y8Barry Fagarhttp://www.jdsupra.com/legalnews/new-
york-department-of-financial-service-19150/

49 SeeCalifornia threatens to suspend Ocwen’s mortgagase Fails to comply with state lawby
Brena Swansgrlanuary 13, 2015http://www.housingwire.com/articles/32580-califarthreatens-to-
suspend-ocwens-mortgage-license

SeeOcwen Agrees to $2.5 Million Settlement for Fajlito Provide Loan Information, January 23,
2015:http://www.dbo.ca.gov/Press/press_releases/20150%20Settlement%20Announcement%2001-
23-15.asp

Seealso, California threatens to suspend Ocwen’s gage licensefrails to comply with state laws
by Brena Swansqrdanuary 13, 2015http://www.housingwire.com/articles/32580-califarthreatens-to-
suspend-ocwens-mortgage-license
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positions as Chairman of the Board of Directorsaxh of four related companies. In addition,
Ocwen must undertake significant operational retmaddress serious servicing misconduct
and conflict of interest issues at the companyghavNYDFS-selected, independent monitor on
site for up to an additional three years; and mlevhard-dollar" assistance to New Yorkers
totaling $150 million.

On January 13, 2015, the California DBO threatdnesispend Ocwen Loan Servicing, LLC’s
license due to its failure for more than a yegrrwvide loan information needed by the DBO to
assess Ocwen’s compliance with state mortgagerigridws. Ten (10) days later, on January 23,
2015, Ocwen announced a settlement with the DBCQagnekd to pay a fine of $2.5 million.
Losing its California license would mean that Ocweuld have to sell its mortgage servicing
(and foreclosure) rights. Since California représéine single biggest source of business for
Ocwen, losing its license there was too big a sid Ocwen quickly came into compliance.

We recommend that the Seattle City Council aslatigropriate authorities in Washington State
to review our findings and consider whether thegsamy regulatory enforcement actions that
could effectively deal with MERS and its memberg] &ring these institutions into compliance
with existing laws.

2. Enforce RCW 40.16.030

RCW 40.16.030 — Offering false instrument for fgior record, makes it a felony to file false or
forged documents in any public office. This offemspunishable by imprisonment in a state
correctional facility for not more than five yeaos,by a fine of not more than five thousand
dollars ($5,000.00), or by both.

By enforcing this law, authorities can effectivedy:deter the filing of false title documents by
identifying and holding the perpetrators accourgab) maintain the integrity of the public land
records and the sanctity of the courts; c) prateefpublic interest; d) impose fines that support
the clean-up and other local government initiatives

During the course of our examination, Real Estat®iSes and Technology was able to identify
195 Alpha Assignments and 623 related documentgptitantially violate RCW 40.16.030. At
$5,000.00 per infraction this amounts to poteriireds of up to $4,090,000.

For a list of the entities involved in the creatmfiithese false instruments, go to the Statistical
Analysis, Objective #2, Table 1: Qualitative Anasysf MERS Assignments.

We recommend that the Seattle City Council submmitreport and appendices to the
Washington State Attorney General’'s Office and esfahat they open an investigation, or at
the very least, render a legal opinion with respeethether MERS Assignments and
Substitutions of Trustee are valid and in compleawith Washington laws.
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3. Place Restrictions on What MERS Can Record

One sure, simple, and swift way to bring MERS dadriembers into compliance with
Washington statutes and case law, and at the sama@liow MERS to function according to its
own rules, is to restrict the type of documentsait record in the county land records.

Our research and analysis further support the Wigsim State Supreme Court’s decision in
Bain v. Metro. Mortg. Grp., In¢175 Wash.2d 83, 285 P.3d 34 (Wash., 2012) antbdstrate
that MERS is not a beneficiary within the meanif@R€W 61.24.005(2). Therefore, MERS
should not be allowed to assign beneficial interésioes not possess; nor should it be allowed
to appoint successor trustees, which is a privieggduty reserved exclusively for the
beneficiary pursuant to RCW 61.24.010(2).

MERS claims to hold bare legal title to the segunstruments that its members have registered
in the MERS® System. Whereas that may be true foodgage it is not true where deed of
trustis concerned. Deeds of trust introduce a thirdyparthe transaction, the trustee, who holds
legal title to the deed of trust on behalf of tlzeties>® MERS has no legal ability as nominee to
assign a deed of trust:

[T]he trustee under a deed of trust holds legi@ td the lien, and the
beneficiary holds equitable title to that lienfdiows that, because Mortgage
Electronic Registration Systems, Inc. is neitherttlustee nor the beneficiary,
it holds no interest at all in the lien conveyedtihy trust deed.

Brandrup v. ReconTrust Company, N.263 Or. at 704, 303 P.3d at 320.

MERS is required by its membership rules and proesito record assignments of deeds of
trust to or from MERS, but MERS’s membership rdes not laws.

Therefore, MERS should not be permitted to recongtdle documents such as an Assignment
Deed of Trust/Mortgage or an Appointment of Sucoe3sustee when a deed of trust is
involved. If the deed of trust is to be assignéd,lender or the lender’s successor or assignee
should be the one to do so. If a trustee is togp@iated, the law is clear; the beneficiary is the
only one authorized to do so under RCW 61.24.010(2)

MERS should be permitted to assign legal titleh®hortgagee of a mortgage so that the bundle
of rights already held by the noteholder can bégoged prior to a termination event such as a
discharge of the mortgage obligation or the ingttuof a foreclosure proceeding.

Following these recommendations would eliminatefesion and contentious litigation over
what MERS can and cannot do in Washington Stateoltid also preserve the integrity of land
titles which is fundamental to safeguarding propeghts.

>0 Steinberger v. McVey ex rel. Cnty of Maricopa4 Ariz. 125, 140, 318 P.3d 419, 434 65 (Ct.
App. 2014).
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We recommend, therefore, that the Seattle City Cibwork with its state representatives to
sponsor this important piece of consumer protedegrslation immediately. Such legislation
would be further strengthened by establishing émgtmisinformation contained in the recorded
document would be subject to RCW 40.16.030. Furi@w 40.16.030 should be amended to
contain a private right of action which, if provanlaw, constitutes a per se violation of the
Consumer Protection Act.

4. Enact a Residential Mortgage Fraud Statute

Some years ago, a number of states throughoutibe (including California, Arizona, Nevada,
Georgia, and Massachusetts to name a few) enagsietbntial mortgage fraud statute® deter,
for the most part, mortgage fraud schemes perpétiegainst financial institutions that
generally employed some type of material misstatéymeisrepresentation, or omission relating
to the property or potential borrower which wasa@lupon by an underwriter or lender to fund,
purchase, or insure a mortgage loan.

Most of these laws include a prohibition againstracording of a false document in the public
land records. As an example, the following sumnexplains why the Massachusetts General
Assembly enacted a residential mortgage fraudtstadind provides the relevant excerpt.

On August 7, 2010, Massachusetts Governor DevaicRaigned into law a package of
comprehensive foreclosure initiatives to keep peapkheir homes and stabilize neighborhoods
across the Commonwealth. The legislatigkn ‘Act Relative to Mortgage Foreclosurgés
expands help for homeowners facing possible foseck creates new protections for tenants
renting apartments in foreclosed buildings anddistaes mortgage fraud as a crime.
Specifically and on point, General Law Chapter 26 expanded as follows:

(b) Whoever intentionally:... (4) files or causedbmfiled with a registrar
of deeds any document that contains a materiamtait that is false or a
material omission, knowing such document to congamaterial
statement that is false or a material omission| blegounished by
imprisonment in the state prison for not more thamears or by
imprisonment in the house of correction for not entbran 2 and one-half
years or by a fine of not more than $10,000 inddee of a natural person
or not more than $100,000 in the case of any githeson, or by both such
fine and imprisonment.

Any person who engages in a pattern of residemteatgage fraud shall
be punished by imprisonment in the state prisoméamore than 15
years or by a fine of not more than $50,000, incee of a natural person,

>1 SeeNational Conference of State Legislatuttetsp://www.ncsl.org/research/financial-services-
and-commerce/mortgage-fraud-state-statutes-anaHesn aspx
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or not more than $500,000 in the case of any gibeson, or by both such
fine and imprisonment.

If Washington had a residential mortgage fraudustadn its books with penalties as high as
Massachusetts, the potential recovery associatidonr audit would increase exponentially
from $4,090,000 to $81,800,000 calculated as fadto®1 8 false documents x $100,000 =
$81,800,000.

A necessary component of this statute would bevie gopnsumers who are being harmed by the
filing of false documents a private right of actitimereby reducing the burden on the Attorney
General’s Office by creating “an army of privateoateys general” similar to the federal Truth

in Lending Act.

By enacting a residential mortgage fraud statutb weieth, the Washington State Legislature can
effect self-correction within the marketplace amihdp rogue mortgage lending and servicing
entities into compliance. We understand that for@evernor Chris Gregoire formed a
Washington Task Force For Homeowner Secwrity prepared a report on December 21,
2007°% recommending among other things, that legisldtienrafted to define and enact into

law the felony crime of mortgage fraud, togethethveidopting appropriate penalties.

Therefore, we recommend that the Seattle City Cibaabmit our report to Governor Jay Inslee
and ask him to renew the effort to pass a Resialediortgage Fraud statute similar to the
Massachusetts version and appropriate the necessaling to prosecute these crimes; or
otherwise, lobby the Legislature to propose thke bil

5.  Require All Assignments Be Recorded °°

Under the federal Truth in Lending Act, as ameniog&ection 404 of he Helping Families
Save Their Homes Act of 200¢he Act”),>* borrowers must be notified within 30 days
whenever ownership of their mortgage loan is trametl. The Act applies to all mortgages
secured by the consumer’s principal dwelling. Tee motice requirement became effective
when enacted on May 20, 2009.

Nothing embodies our national housing policy mdeay than the Truth In Lending Act,

which now mandates that there be a written papédrdocumenting every transfer of a mortgage
note. It would not be overly burdensome for the tigengee to record an assignment of the
mortgage in tandem with issuing its notice to tbadwer. In this way, the uncertainty of
ownership interests in the mortgage note and tberig instrument can be eliminated; and the
transparency, accuracy and reliability of the putdind records restored.

52 See http://www.dfi.wa.gov/sites/default/files/reportefineownership-task-force-report. pdf

>3 We note here that on January 23, 2014, Hous@4V was introduced by Representative Zach
Hudgins. The modifications to RCW 61.24.030 sugegbét this Bill should be redrafted to reflect our
recommendation that all transfers of the ownershipe mortgage note must be recorded.

>4 Seel5 U.S.C. § 1641(g)(1)(A)-(E).
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This ministerial task involves no greater effornipreparing and recording a satisfaction piece
after the debt has been paid; and it is far mose effective for the mortgage industry than a
$5,000.00 penalty for recording a false documetthénpublic land records.

We recommend, therefore, that the Seattle City Cibwork closely with its delegates to the
Washington State Legislature to enact a law th@ires the recordation of all transfers of
mortgage notes whether they be secured by resadlectimmercial, industrial or agricultural

real property within 45 days of the transfer. T¢éasnports with best practices as recommended
in Washington AppleseedRoreclosure Manual for Judges

Legislation requiring that all transfers of mortgatptes be recorded in the public land records
would balance the equities between lenders andwers and ensure that the first and third
purposes of the Deed of Trust Act are carried O#irst, the nonjudicial foreclosure process
should remain efficient and inexpensiv&econd, the process should provide an adequate
opportunity for interested parties to prevent wrandoreclosureThird, the process should
promote the stability of land titles(SeeBain at [285 P.3d 39])

Therefore, we recommend that the Seattle City Cibwrrk with its representatives to the State
Legislature to sponsor such a bhill.

6. Establish a Gatekeeper

The law of negotiable instruments with respect totgage notes is well settled: if a borrower
pays a fraudster and the genuine owner shows umptkétoriginal wet ink mortgage note, the
borrower is obligated to pay the real owner evahat means he pays two times over.

The baseline principle of our system of propertyareing transfers of ownershiprismo dat
guod non habet “no one can give that which he does not haveddar#ing real property rights
we would add the cardinal law — “thou shalt noakte

A simple analogy illustrates the moral and legadaapts here well. Consider for a moment what
would happen to someone (a “fraudster”) who trdrter a movie theater without presenting a
ticket to prove he paid the price of admission.a@ig the fraudster would be turned away. He
would not be able to get the benefit of the bardsée the movie) without demonstrating he had
paid consideration, which is a necessary elemeotwifract formation.

As astonishing as this may sound, it is easieafivaudster to foreclose under the non-judicial
process than it is to get through a security gaa@movie theater. This is because, there is no
burden of proof placed upon the foreclosing bermafycto “turn over the ticket” i.e., the
mortgage note to a gatekeeper before the processcee forward.

Lost note affidavits, photoshopped and forged naed document preparation companies who
advertise that they can “recreate” an entire opiidtfile are legendary; yet, many courts are not

> Foreclosure Manual for Judges: a reference guidéoteclosure law in Washington Sta(€ee
2.3 Assignments - Page 57).
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requiring foreclosing mortgagees to produce thetgage note (“the ticket”) that entitles them
to foreclose upon real property. That's just nghtj and it sets up a host of future problems that
may plague the parties for many years.

The Washington Legislature can bar the door to stgrs by requiring the beneficiary to turn
over the mortgage note to an independent thirdy paeper of the records (“gatekeeper”) prior
to instituting a non-judicial foreclosure sale.

Since RCW 61.24.030(7)(a) requires a declaratiothbypeneficiary made under the penalty of
perjury that the beneficiary is the actbhalder of the promissory note; it should not be unduly
burdensome to produce that note and hand it ouvitietgatekeeper prior to instituting a non-
judicial foreclosure. This is sound public polieyd it would eliminate the guesswork over
whether the foreclosing entity has authority. & thortgage note has been lost, stolen or
destroyed, the foreclosure can proceed judicialgns the burden of proof can be established
by the beneficiary in other ways.

By enacting a law that requires the foreclosingdberary to surrender the mortgage note before
instituting a non-judicial foreclosure, the Staegislature can balance the equities between
lenders and borrowers and ensure that the secapdgmiof the Deed of Trust Act is fulfilled:
“First, the nonjudicial foreclosure process shoutdnain efficient and inexpensivigecond, the
process should provide an adequate opportunityifderested parties to prevent wrongful
foreclosure Third, the process should promote the stabilitiand titles” (SeeBain at [285

P.3d 39])

We understand that enacting such a law on a stdg¢evasis will be hotly contested and will,
most likely, be interminably delayed. Neverthelegs,recommend that the Seattle City Council
work with its representatives to the State Legiskato sponsor such a bill.

In the meantime, the Seattle City Council shouldsider enacting a resolution that requires
trustees to submit the original note to the Citydor's Office prior to instituting a non-judicial
foreclosure within the Seattle city limits, or withthe context of foreclosure mediation. Other
municipalities around the country have enactedlamnésolutions that may serve as a model for
the City of Seattle.

7. Require the Declaration of Beneficiary to be Recorded

RCW 61.24.030(7)(a) requires the beneficiary tose the trustee with a declaration made
under the penalty of perjury stating that the biereefy is the actual holder (which now means
owner,Trujillo v. Nw. Tr. Servs., IndWash., 2015)) of the promissory note or othergattion
secured by the deed of trust. The importance sfdbclaration is that the trustee is entitled to
rely on the beneficiary's declaration as proof ar&y then proceed with a non-judicial
foreclosure.

In most cases, an officer of the mortgage serwigkbe signing the declaration that has no
personal knowledge of who the legal owner of tr@pssory note truly is; or where the
promissory note is physically located (this is thessic definition of a robo-signer).
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Because the trustee has no duty to verify the in&bion contained in the declaration, this poses
an open invitation to create declarations thataorfalse statements, misrepresentations, and
omissions of material facts. We have several recengations that will remedy this risk:

a) Require the beneficiary to turn over the mortgagte mo an independent third party
gatekeeper prior to instituting a non-judicial fdasure action.

b) Require that the declaration of beneficiary be reed, and therefore, subject to
RCW 40.16.030.

c) Require that RCW 40.16.030 contain a private ragftgction which, if proven at law,
constitutes a per se violation of the Consumerdetmn Act.

d) If the beneficiary wishes to authorize an agergrapare such declarations, it should
do so under a power of attorney that should berdecbin the county where the land
lies. It should also be referenced in every documespared by the agent to establish
its authority.

We recommend that the Seattle City Council workhwiss representatives to the State
Legislature to sponsor such a bill.

8. Reintroduce House Bill 2659 °°

A bill was introduced to the House on January Z3,4itled, "An act relating to the restraint of

a sale by a trustee; and amending RCW 61.24"1134s bill would change the mandatory bond
requirement and make it discretionary for the ctmudecide whether or not, and in what amount,
a bond should be required. We recommend that th#l&€ity Council request the State
Legislature to take a second look at the merithisfbill.

9. Review King County Recorder’s Office Grantor/Grantee Index

As we were in the process of identifying MERS Assingnts with the characteristics specified
in the RFQ, we noticed that the Recorder’s Offimkrbt always index Mortgage Electronic
Registration Systems, Inc. as a Grantor when,dfy MERS waghe Grantor.

We didn’t know what the impact of this inconsistgmeould be until the audit was complete.
For reasons yet unexplained, we ended up with @esdk@opulation of MERS Assignments
broken down as follows:

[J Out of 211 assignments that were executed by SigDificers of Mortgage
Electronic Registration Systems, Inc., 147 (70%densssigned to Bank of America,
N.A.

%6 SeeHouse Bill 2659http://lawfilesext.leg.wa.gov/biennium/2013-
14/Pdf/Bills/House%20Bills/2659.pdf
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[1 Out of 195 Alpha Assignments involved in the stualymany as 166 (86%) involved
assignments that were prepared to satisfy theatebteconvey the property.

[1 Out of 193 properties involved in the study, 209%@0ad a Notice of Trustee’s Sale
in the recorded chain of title.

[1 Out of 193 properties involved in the study, onllgald a Trustee’s Deed in the
recorded chain of title.

To better understand why we found only one (1) feeis Deed recorded during the first six
months of 2013 relating to properties situated withe five (5) Seattle zip codes suffering the
highest rates of foreclosure, MPA conducted a spetk of 45 Notices of Sale using the
following parameters and investigative techniques:

(1) Login to the King County Recorder’s Office onlirecords search engine at:
http://www.kingcounty.gov/depts/records-licensingfi®rders-Office/records-

search.aspx

(2) Search for document type “Notice of Trustee Saleinf01/01/2013 through
06/30/2013.

(3) Select “Instrument Number” relating to the NotidelTaustee Sale.

(4) Select “Deed of Trust” noting whether Mortgage Hiecic Registration
Systems, Inc. is indexed as a Grantee.

(5) Select the first “Assignment Deed of Trust/Mortgagethe chain of title.

(6) Download the Assignment and determine whether & @acuted by a MERS
Signing Officer.

We found that there were 4,695 Notices of Trustae fled with the Recorder’s Office during
this time period in all of King County. Followinggdocols #1 through #4 above, we found that
the Recorder’s Office is highly inconsistent widspect to whether or not Mortgage Electronic
Registration Systems, Inc. will be indexed as an@& of the Deed of Trust.

For example, out of the 45 Notices of Trustee’®Sak found 33 related to Deeds of Trust that
involved Mortgage Electronic Registration Systeins, After doing the research, we found that
MERS was indexed as a Grantee in only 7 of the &3db of Trust.

When we examined the Grantor/Grantee Index foBBWWIERS Assignments we found only 2
instances where MERS was indexed as the Grantan MRS waghe Grantor in the
Assignment.

By this process of reverse engineering the chatitlefto properties in foreclosure that relate
back to a MERS Assignment, we were able to drawmalrer of important findings:

City of Seattle Review of Mortgage Documer
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A. The population of MERS Assignments is far greatantthose we were able to
identify based on the King County Recorder’'s OfBdg8rantor/Grantee Index.

B. The negative impact of MERS’s unlawful practicebasne primarily by
residents who are facing foreclosure.

C. Our audit was hampered to some extent by the Kimgn@ Recorder’s Office’s
inconsistent cataloging of MERS in its Grantor/Geanindex.

D. The Seattle City Council has been deprived of drissenain goals in
commissioning this audit, which was to have a beitelerstanding of the extent
to which MERS purports to assign beneficial inteses a precursor to the
institution of non-judicial foreclosures under theed of Trust Act.

There were a number of other issues Real Estatec8srand Technology discovered as it went
about the process of gathering documents and gatathe King County Recorder’s Office and
the Assessor’s Office. Those issues are set forkppendix llI: Real Estate Services and
Technology’s Methodology

10. Commission a Foreclosure Forensics Audit

The Seattle City Council, in collaboration with etrstakeholders, would be well advised to
commission a dedicated Foreclosure Forensics Aaditrther develop intelligence on how non-
judicial foreclosures are being prosecuted unlayfaind by whom.

Respectfully submitted,

“Daric Tpe Mhinet/
Marie McDonnell, President & CEO

Mortgage Fraud and Forensic Analyst
Certified Fraud Examiner

McDonnell Property Analytics

15 Cape Lane | Brewster, MA 02631
(v) 774-323-0892 | (f) 774-323-0894
Marie@mcdonnellanalytics.com
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Statistical Analysis — Objective #1

Table 1: Quantitative Analysis of MERS Alpha Assignments

Objective #1: Sub-Categories Quantity | Percent

Number of Alpha Assignments of Deed of Trust/Mortgage Examined 195 100%

1.01 | Determine the number of Alpha Assignments thataiord 184 94%
reference to Mortgage Electronic Registration Systednc.
(I(MERSH).57

DTA | Determine the number of assignments that were ¢xeédy 175 90%

1.1 officers of Mortgage Electronic Registration Sysheﬂnc?g

DTA | Determine the number of assignments in which Magga 9 5%
1.1 Electronic Registration Systems, Inc. claims taHseBeneficiary.

1.02 | Determine the number of assignments that were ¢éxedy 121 62%
Mortgage Electronic Registration Systems, Inc.Assfgnor” in
its sole capacity without naming the principal omose behalf
MERS purports to act.

1.03 | Determine the number of assignments that were ¢éxedy 54 28%
Mortgage Electronic Registration Systems, Inc.Assfgnor” in a
nominee capacity for a named principal.

1.04 | Determine how many assignments executed by Mortgage 174 89%
Electronic Registration Systems, Inc. contain thiejue 18-digit
Mortgage ldentification Number as required by MERS.

1.05 | Determine how many assignments executed by Mortgage 1 1%
Electronic Registration Systems, Inc. do not cantaé unique 18-
digit Mortgage Identification Number as requiredMZRS.

1.06 | Determine how many assignments executed by MERSopiLio 47 24%,
assign only the Deed of Trust.

> In addition to identifying 184 assignments thattemned a reference to MERS within the body of
the assignment itself; the REST System was alsotabitlentify 11 Alpha Assignments within the caaekr
period that did not contain a reference to MERS$ rélated to a deed of trust that was registerddéan
MERS® System. Only one (1) Alpha Assignment waked incorrectly: the Recorder’s Office listed
Mortgage Electronic Registration Systems, Inc. @antor when it should not have done so. We dleicte
“kick-out” that anomaly and its related documemtsri our count which reduced the population of Alpha
Assignments from 196 to 195.

*8|n the total population of assignments, of whicére were 242, we found 211 where MERS was a
“Transacting Party.” This means that there werdBRS assignments (211 — 175 = 36) in the chairtlef t
that were outside of our examination period, thee,first half of 2013.

City of Seattle Review of Mortgage Documer
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Statistical Analysis — Objective #1 (Cont.)

Objective #1: Sub-Categories Quantity | Percent

Number of Alpha Assignments of Deed of Trust/Mortgage Examined 195 100%

1.07 | Determine how many assignments executed by Mortgage 128 66%
Electronic Registration Systems, Inc. purport wigisthe Note as
well as the Deed of Trust.

1.08 | Determine how many MERS assignments involved argead 10 5%
trust.
1.08(a) | If @ Non-MERS assignment involved a securitizatiooyw many N/A 0%

times did the Assignor purport to assign the Deetrast from the
originating Lender directly to the Trustee for Sexuritized trust?

1.08(b) | If the assignment involved a securitization, howngnimes did 1 1%
the Assignor purport to assign the Deed of TrienfMERS as
beneficiary to the Trustee for the securitizedt®us

1.08(c) | If the assignment involved a securitization, howngnames did 9 5%
the Assignor purport to assign the Deed of TruehfMERS in its
capacity as nominee for the originating LendehtTrustee for
the securitized trust?

1.09 | Determine, if possible, how many times the assigrimpurportto| 170 87%
convey the Deed of Trust to a servicer, e.g., Matar Mortgage,
Ocwen Loan Servicing, LLC, Select Portfolio SemmgiInc.,
Specialized Loan Servicing, LLC, etc. rather thammortgage
owner.

1.10 | Determine whether the officer who executed thegassent is on 1 1%
the Essex Southern District Registry of Deeds’ relgmer list.

~ Continued Below

City of Seattle Review of Mortgage Documer
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Statistical Analysis — Objective #2

Table 2: Qualitative Analysis of MERS Assignments

Questions Posed for Examination Quantity | Percent

Total Number of Assignments of Deed of Trust/Mortgage Examined 242 100%

2(a).12 | Determine who is responsible for creating and etxeguhe
assignments. “Transaction Parties”

MORTGAGE ELECTRONIC REGISTRATION SYSTEMS,INC. 211 87%
BANK OF AMERICA, N.A. 147 61%
GMAC MORTGAGE, LLC 6%
OCWEN LOAN SERVICING, LLC 6%
JPMORGAN CHASE BANK, N.A. 5%
WELLS FARGO BANK, N.A. 5%
NATIONSTAR MORTGAGE, LLC 3%
U.S. BANK NATIONAL ASSOCIATION 3%
FEDERAL NATIONAL MORTGAGE ASSOCIATION 2%
2%
2%
2%
2%
2%
1%
1%
1%
1%
1%
1%

e
(3,

—
=

—
—

—
—

THE BANK OF NEW YORK MELLON, N.A.
CITIMORTGAGE, INC.

FLAGSTAR BANK, FSB

EVERBANK

NORTH AMERICAN MORTGAGE COMPANY
THE BANK OF NEW YORK MELLON
CHARLES SCHAWB BANK

GREEN TREE SERVICING, LLC

ALLY BANK

AURORA BANK, FSB
AURORA LOAN SERVICING LLC

N (DD W W W | &2 0000 | NN

*9 These figures add up to 272, but REST says there 242 assignments in all. This apparent
duplication suggests that one or more of thesd¢ientivere, at times, a Grantor and at others, at€ea

City of Seattle Review of Mortgage Documer
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Statistical Analysis — Objective #2 (Cont.)

Questions Posed for Examination Quantity | Percent
Total Number of Assignments of Deed of Trust/Mortgage Examined 242 100%
HSBC BANK USA, NATIONAL ASSOCIATION 2 1%
MCM CAPITAL PARTNERS, LLC 2 1%
OHA NEWBURY VENTURES, LLC 2 1%
THE SECRETARY OF HOUSING AND URBAN 9 1%
DEVELOPMENT
Miscellaneous Entities 16 7%
2(a).12 | Determine who is responsible for creating and etieguhe
assignments. “Supporting Party”
RECONTRUST COMPANY, N.A. 127 52%
CORELOGIC 22 9%
INDECOMM GLOBAL SERVICES 13 5%
JPMORGAN CHASE BANK, N.A. 8 3%
NORTHWEST TRUSTEE SERVICES, INC. 8 3%
WELLS FARGO BANK, N.A. 8 3%
CT LIEN SOLUTIONS 5 2%
OCWEN LOAN SERVICING LLC 5 2%
BISHOP, WHITE, MARSHALL & WEIBEL, P.S. 3 1%
GREEN TREE SERVICING LLC 3 1%
QUICKEN LOANS INC. 3 1%
BANK OF AMERICA, N.A. 2 1%
EVERBANK 2 1%
ONEWEST BANK, FSB 2 1%
PEIRSONPATTERSON, LLP 2 1%
SECURITY CONNECTIONS, INC. 2 1%
Miscellaneous Entities 27 1%

City of Seattle Review of Mortgage Documer
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Statistical Analysis — Objective #2 (Cont.)

Table 3: Patterns and Practices

Questions Posed for Examination Quantity | Percent
Number of Alpha Assignments of Deed of Trust/Mortgage Examined 195 100%
2(a).14 | Determine how many Signing Officers were employgdhie 12 6%
Assignor.
2(a).15 | Determine how many assignments contain false seattsn 195 100%
misrepresentations and omissions of material factenwith the
intent to deceiv&’
2(b) | Determine how many assignments are invalid in lafithe 195 100%
2012 Washington State Supreme Court ruling thatneele
certain MERS practices to be invafitl.
2(c).23 | Determine how many assignments relate to propettashad 166 86%
no evidence of foreclosure in the chain of tifle.
2(c).24 | Was it possible to determine the true, current owaféhe
mortgage note as of the date the assignment wasitexi
YES 0 0%
NO 195 100%
2(c).25 | How many assignments contained skips and gap®ioftain of 195 100%
title?

% The criteria for determining whether an assignntesits positive for this issue is as follows:

1)

2)

3)
4)

When MERS executes an Assignment of Deed of Tnuahd\ppointment of Successor
Trustee, especially after tiBain decision was handed down on 08/16/2012;

When the answer is “Yes” to any of the followingdiulDs: DTA 1.1; 1.02; 1.03; 1.06;
1.07; 1.08a; 1.08b; 1.08c;

When the answer is “No” to any of the following AutDs: 1.05; 2.11a;

When a forensic examination establishes factsddm@tonstrate the document contains false
statements, misrepresentations and omissions @friaaiact made with the intent to deceive

®L For detailed explanation of why we found the assignts to be invalid, refer to Appendix Il:
Examination of Assignments Deed of Trust/Mortgage

®2 We found twenty-nine (29) Notices of Trustee’seSalthe chain of title encumbering twenty (20)

properties.

City of Seattle Review of Mortgage Documer
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You are viewing: IV, 103: Naming MERS as Nominee for Beneficiary (06/30/02)

4 Previous | Next » @ View Full Screen

[ Reference

2007 Selling Guide
Part IV: Mortgage Documents
IV, Chapter 1: Security Instruments (07/31/03)
IV, 103: Naming MERS as Nominee for Beneficiary (06/30/02)

IV, 103: Naming MERS as Nominee for Beneficiary (06/30/02)

A lender that wants to register a newly originated mortgage (but not a cooperative share loan)
with the Mortgage Electronic Registration System (MERS) may prefer to designate MERS as the
nominee for the beneficiary in the security instrument, thereby eliminating the need for a
subsequent assignment of the security instrument should the lender sell (or transfer servicing of)
the mortgage to another lender that is a member of MERS. In such cases, the applicable security
instrument must be appropriately modified to show MERS as the nominee for the lender, to
define and name the originating lender, and to obtain the borrower’s acknowledgment of MERS”’
role in the mortgage transaction. (Changes that must be made to create a standard MERS’
security instrument for each jurisdiction may be found on our Web site.) The lender will be
responsible for the accurate and timely preparation and recordation of the security instrument
(and must take all reasonable steps to ensure that the information on MERS is updated and
accurate at all times). We consider a uniform security instrument that has been modified by
insertion of MERS-related language to be the equivalent of a uniform security instrument that
does not include such language.

Even when MERS is named as the nominee for the beneficiary in the security instrument, it
will have no beneficial interest in the mortgage." All actions that MERS takes with respect to a
mortgage will be based on the instructions initiated by the originating lender, Fannie Mae, or the
mortgage servicer. The originating lender remains responsible for complying with all applicable
laws and regulations—including the disclosure requirements of Regulation X (which implements
RESPA), Regulation Z (which implements the Truth in Lending Act), and the Comprehensive
Environmental Response, Compensation, and Liability Act—and for complying with all
provisions of its Mortgage Selling and Servicing Contract and the Fannie Mae Guides. In
addition, the lender will be solely responsible for any failure to comply with the provisions of its
MERS Member Agreement, Rules, and Procedures and for any liability that it or Fannie Mae

! Fannie Mae’s 2007 Selling Guide: Glossary defines the term “Mortgage” as follows:

Mortgage. Collectively, the security instrument, the note, the title evidence, and all other documents and
papers that evidence the debt (including the chattel mortgage, security agreement, and financing statement
for a cooperative share loan); an individual secured loan that is sold to us for retention in our portfolio or
for inclusion in a pool of mortgages that backs a Fannie Mae-guaranteed mortgage security. The term
includes a participation interest where context requires.

See All Regs: Fannie Mae’s 2007 Selling Guide: https://www.allregs.com/tpl/Main.aspx
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incurs as a result of the registration of the mortgage with MERS or any specific MERS
transaction. (emphasis supplied)

A lender may register a mortgage with MERS before or after the mortgage is sold to Fannie Mae.
If a lender decides to register a mortgage with MERS before it delivers the mortgage to us, the
lender must report the MERS’ registration by entering the applicable MERS Identification
Number (MIN) on the Loan Schedule (Form 1068 or 1069) or Schedule of Mortgages (Form
2005). After we purchase or securitize the mortgage, we will notify MERS to update its records
to reflect our ownership interest in the mortgage. If a lender waits until after we have purchased
or securitized a mortgage to register it with MERS, the lender must not report the MIN on

the Loan Schedule or Schedule of Mortgages. In this case, the lender must notify MERS about
our ownership interest in the mortgage after we purchase or securitize it.

For each MERS-registered mortgage, the lender generally should indicate the MIN on all
documents related to the mortgage, regardless of whether the lender retains the documents or
sends them to Fannie Mae or a document custodian. Because the status of a MERS-registered
mortgage can change, a lender may prefer not to include the MIN on the mortgage note. That is
acceptable to us; however, a lender will still be responsible for making sure that the document
custodian has sufficient information to determine whether or not a mortgage that is included in a
subsequent transfer of servicing is registered with MERS at the time of the transfer. This may be
accomplished by:

e placing the MIN on the note when the mortgage is registered with MERS and, if the
MERS?’ registration is subsequently terminated for any reason, notifying the document
custodian to delete the MIN from the note;

e waiting to advise the custodian of the status of the MERS’ registration for a mortgage
until a change in status actually occurs and, at that time, providing the custodian with a
copy of the original Schedule of Mortgages (Form 2005), which it has appropriately
annotated to indicate that a mortgage originally registered with MERS is no longer
registered (by deleting the MIN that was originally reported) or to indicate that an
unregistered mortgage has subsequently been registered with MERS (by inserting the
applicable MIN); or

e notifying the custodian about the status of the MERS’ registration for a mortgage at the
time of a servicing transfer by providing the custodian with a listing of all MERS-
registered mortgages that are included in the transfer and a certification that any and all
other mortgages included in the transfer are not currently registered with MERS. (The
listing may be prepared by the lender, or with the lender’s authorization, by MERS.) If
there are more MERS-registered mortgages included in the transfer than there are
unregistered mortgages, the listing may instead identify the unregistered mortgages—
and, in that case, the certification should state that any and all other mortgages included
in the transfer are currently registered with MERS.

See All Regs: Fannie Mae’s 2007 Selling Guide: https://www.allregs.com/tpl/Main.aspx
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Selling Guide
Published August 25, 2015

B8-7-01: Mortgage Electronic Registration Systems (MERS) (04/15/2014)
This topic contains information about MERS, including:
e Naming MERS as the Nominee for the Beneficiary in the Security Instrument »
e Use of MERS Rider in Specified Geographic Areas »
¢ MERS Registration »
e Use of the MIN »
e Mortgage Assignment to MERS »

Naming MERS as the Nominee for the Beneficiary in the Security Instrument

A lender that wants to register a newly originated mortgage (but not a co-op share loan) with
MERS may prefer to designate MERS as the nominee for the beneficiary in the security
instrument, thereby eliminating the need for a subsequent assignment of the security instrument
should the lender sell (or transfer servicing of) the mortgage to another lender that is a member
of MERS. In such cases, the applicable security instrument must be modified to:

o show MERS as the nominee for the lender,
e define and name the originating lender, and
e obtain the borrower’s acknowledgment of MERS’ role in the mortgage transaction.

Changes that must be made to create a standard MERS security instrument for each jurisdiction
may be found in the Instructions document for each state-specific security instrument

(see Security Instruments), with the exception of loans secured by property located in certain
geographic areas. As described below, a Mortgage Electronic Registration Systems, Inc.

Rider (MERS Rider) (Form 3158) must be used in these jurisdictions, and the security
instruments must be changed in accordance with the Instructions to the MERS Rider, which is
posted on Fannie Mae’s website. As the MERS Rider must be used in these specified states,
post-closing assignments into MERS are prohibited.

The lender is responsible for the accurate and timely preparation and recordation of the security
instrument and the MERS Rider, when applicable, and must take all reasonable steps to ensure
that the information on MERS is updated and accurate at all times.

Even when MERS is named as the nominee for the beneficiary in the security instrument, it
has no beneficial interest in the mortgage." All actions that MERS takes with respect to a
mortgage are based on the instructions initiated by the originating lender, Fannie Mae, or the

! See Fannie Mae’s 2015 Selling Guide, E-3-13, Glossary of Fannie Mae Terms: M (06/30/2015)

Mortgage — Collectively, the security instrument, the note, the title evidence, and all other documents and
papers that evidence the debt (including the chattel mortgage, security agreement, and financing statement
for a co-op share loan).

See https://www.fanniemae.com/content/guide/selling/b8/7/01.html
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servicer. The originating lender remains responsible for all of its Contractual Obligations and any
liability that it or Fannie Mae incurs as a result of the MERS registration or any MERS
transaction. In addition, the lender is solely responsible for any failure to comply with the
provisions of its MERS Member Agreement, Rules, and Procedures and for any liability that it or
Fannie Mae incurs as a result of the registration of the mortgage with MERS or any specific
MERS transaction. (emphasis supplied)

Use of MERS Rider in Specified Geographic Areas

In the states listed below, lenders must use the MERS Rider (Form 3158) when a newly
originated mortgage loan (but not a co-op share loan) will be registered with MERS. Lenders
must also follow the Instructions to the MERS Rider to make changes to the standard security
instruments for the following states:

e Montana,
e Oregon, and
e Washington.

As the MERS Rider must be used in these specified states, post-closing assignments into MERS
are prohibited.

See https://www.fanniemae.com/content/guide/selling/b8/7/01.html
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CORP SERVICE CO ADT 14.00
Page 001 of 001 -
05/04/2015 11:20
King County, WA

;'Record1ng requested by:

© Mortgage’ Electronic
Reg1strat10n Systems. Inc.,
as es1 nated nominee for
%MERICA S WHOLESALE LENDER,
D enefitiary of the secur1ty

2 instrument, 1ts successors
and ass1gnsjf :

4 CORPORATION ASS nNMENT OF DEEB OF TR#ST

408541478294396
E Comm1tment# 805090
For Value Received, Mortﬁ ge E1eat Inc.
designated nominee for AMERICAYS WHO of
tg instrument, its successof ES
LE, 1834, hereby assig MER
APQ N RO “MALL it
st cut
AK re
men of
s i GT0
ina. "
111

Dated:jb4/2§{2015? Mortgage Electronic Reg1str t1 an ﬁ tems, ;
ST es1$nated nominee for AMERICA’S W OLESALE LENOER
S : bege iciary of the security 1nstrument, 1ts successors
and assigns .

Hnay

State ef Ar1zon
County of- Mar1copa

On 04/29/2015 beere me R%BERT %UNE%%LL&R , Notary Public, personally .
appeared LORENA MALEAQUT AS;, ESIDENT of Mortgage Electronic
Reﬁ1strat1on Systems,:Ing., .a§ designated nominee for AMERITA’S WHOLESALE

., beneficiafy of the $ecurity instrument, its successors and assigns,
whose identity: was propen.to me on’ the basis of satisfactory eyidence tc be
the person who: he “or £laims to-be and whose n is subscribed to the

with instrument an knowled ed 1o me tha executed the same in
his dﬁb authorized capacity Hat: by h nature on the instrument
thet sog. or ent1ty upon 5eha1f of wh1th th- person acted, executed the
instrumen

In witness whereof I have hereunto set my hand and affixed my notarial seal
the day and yegr last wratte s ‘

Signature:
Pregared by: AUSTIN FALK S5
£l AL B0 o FOBER

4 v I
Phon %& (300) 669-6607 "!‘g No!arygubneﬂgvtee;!vlkﬁgons

! Maricbpa County'
My Commissign Exp-ras

July 17,2016
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20150504000533
CORP SERVICE CO AST 86.00
Page 001 of 001

VAROUJ AKOPIAN, KARMEN MKRTCHYAN 05/04/2015 11:20

2508 Montrose Ave AptC

X King County, WA
Mon_trose, CA 91020 ng oty

Above Space for Recorder’s Use
UID: 16194¢02-4¢98-48b7-8b66-a27872¢4bb60
DOCID_7388541478273898

@MMW

SUBST.ITU_T'IION USTEE ND.FULL RECONVEYANCE

WHEREAS, VAROUJ AKOPIAN KARMEN MKRTCHYA’N
was the original trilstor, Martgagc Electfenic Reglstratmn Systents, Inc.
was the original benef'i(:lary and PAC[FIC NQRTHWEST TIT’LE COMPANY was the original trustee (“Original
Trustee™), under that certain Deed of! Trust dated 12/06/2004 and recorded 12/14/2004, in Book N/A, Page N/A, Doc
#20041214001943 of Offi clal Records of the County of KING State of Washmgton

WHEREAS, Bank of America, N A s the currcnt bcneﬁcmry of record “(Benef‘ c1ary”) of the Deed of Trust and the
investor is Federal National Mortgage Assucmnon (“lnvestor”) :

WHEREAS, Beneficiary desires to substltute"a new trustce under the Decd of Trust in ‘thc place and stead of the Original
Trustee.
NOW THEREFORE, Bank of America, N.A. acung on b@half ()f the Investor as its serwqer, hemby subsmutes

Dated: 05/01/15 . .
Bank of America, N. A Rcco'nTi'ust C,émpalny, NEA.

% By:
Debdrah Higan » {J Trisha Baca .
Assnstant Vlce PI‘BSlanI Assistant Vice President+

STATE OF ARIZONA .
COUNTY OF MARICOPA :

On §:| =15 before mé, Amhony Johnson, Notary Public, personally appeared Deborah Hogan, Assistant Vice
Presideit of Bank of: Amerlca, N A, and T‘rlsha Biea, Assistant Vice President of ReconTrust Company, N.A.,, whose
identities were provén to me ort the baS|s of satisfactory evidence to be the persons they claim to be and whose names are
subscribed to the within instriment and acknowledged to me that they exccuted the same in their authorized capacitics,
and that by their slgnatures on the lhstrument thé' persons or »entlty upon behalf of which the persons acted, executed the
instrument.

IN WITNESS WHERE@F I ha\m hcreunm set my hand and afflxed my notarial seal the day and year last written.

o b ! .
+ Anthony-donison  {J
Notary Public forsaid State and County

. ANTHONY JOHNSON
Holary Pubic: State of Artzona
Ma:mlcomccuuw
me. !917

Recording Requested By And

‘When Recorded Return To:

ReconTrust Company, N A /Lien Release
TX2-979-01-19 REL, P.O. BOX 619040
Dallas, TX 75261-9943

(800) 540-2684
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After Recording Return To:

COUNTRYWIDE HOME LOANS, INC, RAGEaS N TIToT =
MS SV-79 DOCUMENT PROCESSTNG 12/14/2008 34° -
KING County 445

P.0.Box 10423
Van Nuys, CA 91410-0423

Assessor's Parcel or Account Number: 375650006006
Abbreviated Legal Description:

SEE ATTACHED L% G N cndu NA\e Yy 4 a

. [Include lot, bloek and plat or section, township and range]
Full legal description located on page 12

Trustee:
PACIFIC NORTHWEST IIILE COMPANY

Addidonal Grantees located on page
[Space Above This Line For Recording Data]

AKROF [AN 0008541478212004
[Escrow/Closing #] {Dog ID #4

DEED OF TRUST Wo/® 25

MIN 1000157-0004499949 4

PNk
TANDY -

DEFINITIONS

Words used in multiple sections of this document are defined below and other words are defined in Sections 3,
11, 13, 18, 20 and 21. Certain rules regarding the usage of words used in this document are also provided in
Section 16.

(A} "Security Instrument" .means this document, which is dated DECEMBER 06, 2004 , together
with all Riders to this document.

(B) "Borrower" is

VAROUJ AKOPLAN, AND KARMEN MKRTCHYAN, HUSBAND AND WIFE

Borrower is the trustor under this Security Instrument.
(C) "Lender"” is

AMERICA'S WHOLESALE LENDER

Lender is a CORPORAT [ON

organized and existing under the laws of NEW YORK

WASHINGTON 3'ng’e Fartly-Fannie Mae/Freddie Mac UNIFORM INSTRUMENT WiTH MERS

Page " of "1 % In lials M:g .
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Lender's address is
P.O. Box 10219, Van Nuys, CA 51410 0219
(D) “Trustee” is
PACIFIC NORIHWESI TIILE COMPANY
21% COLUMBIA STREET SEATTLE WA 98104 , .
(E) “MERS" is Mortgage Electronic Regisiration Systems, Inc. MERS is a separate corporation that is acling
solely as a nominee for Lender and Lender's successors and assigns. MERS is the beneficiary under this
Security Instrument. MERS is organized and existing under the laws of Delaware, and has an address and
telephone mumber of P.O. Box 2026, Flins, MI 48501-2026, 1¢l. (888) 679 MERS.
(F) "Note" means the promissory note signed by Borrower and dated DECEMBER 06, 2004 . The
Note states that Borrower owes Lender
TWO HUNDRED FORTY NINE THOUSAND and 00/100

Dollars (U.S. $ 249,000.00 ) plus interest. Borrower has promised to pay this debr in regular
Periodic Payments and to pay the debt in full not later than  JANUARY 01, 2035

(G) "Property” means the property that is described below under the heading “Transfer of Rights in the
Property.” .

{H) "Loan" means the debt evidenced by the Note, plus interest, any prepayment charges and late charges
due under the Note, and all sums due under this Security Instrument, plus interest.

(I "Riders" means all Riders to this Security Instrument that are executed by Borrower. The following
Riders are 10 be executed by Borrower [check box as applicable]:

Adjustable Rate Rider [_]Condominium Rider " [second Home Rider
L Balloon Rider [ Planned Unit Development Rider |__| 14 Family Rider
[ 1vA Rider ] Biweekly Payment Rider d Other(s) [specify]

(J) "Applicable Law" means all controlling applicable federal. state and lacal statuies, regulations,
ordinances and administrative rules and orders (that have the effect of law) as well as all applicable final,
non appealable judicial opinions. ’

(K) "Community Association Dues, Fees, and Assessments” means all dues, fees, assessmenis and other
charges that are imposed on Borrower or the Property by a condominium associarion, homeowners association
or similar organization.

(L) "Electronic Funds Transfer' means any transfer of funds, other than a transaction originated by check,
draft, or similar paper instrument, which is initiated through an electronic terminal, telephonic instrument,
compulier, Or magnelic 1ape so as o order, instruct, or authorize a financial institution to debit or credit an
account. Such term includes, but is not limited to, point of sale transfers, automated teller machine
ransactions, transfers initiated by telephone, wire transfers, and automated clearinghouse transfers.

(M) "Escrow Items" means those items that are described in Section 3.

(N) "Miscellaneous Proceeds" means any compensation, settlement, award of damages, or proceeds paid by
any third party (other than insurance proceeds paid under the coverages described in Section 5) for: ()
damage (0, or destruction of, the Property; (ii) condemnation or other taking of all or any part of the Property;
(iii) conveyance in lieu of condemnation; or (iv) mistepresentations of, or omissions as to, the value and/or
condition of the Property.

(0) "Mortgage Insurance” means insurance protecting Lender against the nonpayment of, or default on, the
Loan. .

(P) "'Periodic Payment" means the regularly scheduled amount due for (ij principal and interest under the
Note, plus {ii) any amounts under Section 3 of this Security Ingtrument.

(Q) "RESPA" means the Real Estate Seulement Procedures Act (12 U.S.C. Section 2601 et seq.) and its
implementing regulation, Regulation X (24 C.F.R. Part 3500), as they might be amended from time to time, or
any additional or successor legislation or regulation that governs the same subject matter. As used in this
Security Instrument, "RESPA’ refers 1o all requirements and resirictions that are imposed in regard 0 a
“federally related mortgage loan™ even if the Loan does not qualify as a "federally related morigage loan”
under RESPA.

(R) "Successor in Interest of Borrower™ means any party that has taken Gitle to the Property, whether or not
that party has assumed Borrower's obligations under the Note and/or this Security Instrument, -

TRANSFER OF RIGHTS TN THE PROPERTY

The beneficiary of this Security Instrument is MERS (solely as nominee for Lender and Lender's successors
and assigns) and the successors and assigns of MERS. This Security Instrument secures to Lender: (i) the
repayment of the Loan, and all renewals, extensions and modifications of the Note; and (i) the performance
of Borrower's covenants and agreements under this Security Instrument and the Note. For this purpose,
Borrower irrevocably grants and conveys to Trustee, in trust, with power of sale, the following described
property located in the

COUNIY of KING
[Type of Recording Jurisdiction) [Name of Recording Jurisdiction]

tM/L/ In lials U' A‘
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SEE EXHIBIT "A"T ATTACHED HEREIO AND MADE A PART HEREOF.

which currently has the address of
13024 111TH AVENUE NORTHEAST, KIRKLAND ,
[Strcet/City]
Washington98034-6306 ("Property Address"):
[Zip Codel.

TOGETHER WITH all the improvements now or hereafter erected on the property, and all easements,
appurienances, and fixtures now or hereafter a part of the property. All replacements and additions shall also
be covered by this Security Instrument. All of the foregoing is referred 10 in this Security Instrument as the
"Property.’ Borrower understands and agrees that MERS holds only legal title to the interests granted by
Borrower in this Security Instrument, but, if necessary o con\ply with law or custom, MERS (as nominee for
Lender and Lender's successors and assigns) has the righi: 10 exercise any or all of those interests, including,
but not limited to, the right to foreclose and sell the Property; and to take any action required of Lender
including, but not limited to, releasing and canceling this Security Instrement.

BORROWER COVENANTS that Borrower is lawfully seised of the estate hereby conveyed and has the
right to grant and convey the Property and that the Property is unencumbered, except for encumbrances of
record. Borrower warrants and will defend generally the title to the Property against all ¢laims and demands,
subject to any encumbrances of record.

THIS SECURITY INSTRUMENT combines uniform covenants for national use and non uniform
covenants with limited variations by jurisdiction to constitute a uniform security instrument covering real
property.

UNIFORM COVENANTS. Borrower and Lender covenant and agree as follows:

1. Payment of Principal, Interest, Escrow Items, Prepayment Charges, and Late Charges. Borrower
shall pay when due the principal of, and interest on, the debt evidenced by the Note and any prepayment
charges and lawe charges due under the Note. Borrower shall also pay funds for Escrow Ilems pursuant to
Section 3. Payments due under the Note and this Security Tnstrument shall be made in U.S. currency.
However, if any check or other instrument received by Lender as paymeat under the Note or this Security
Instrument is returned to Lender unpaid, Lender may require that any or all subsequent payments due under
the Note and this Security Instrument be made in one or more of the following forms, as selected by Lender:
{ay cash; (b) money order; (c) certified check, bank check, treasurer's check or cashier's check, provided any
such check is drawn upon an institution whose deposits are insured by a federal agency, instrumentality, or
entity; or (d) Electronic Funds Transfer.

Payments are deemed received by Lender when received at the location designated in the Note or at such
other location as may be designated by L.ender in accordance with the notice provisions in Section 15. Lender
may return any payment or partial payment if the payment or partial payments are insufficient to bring the
Loan current. Lender may accept any payment or partial payment insufficient 10 bring the Loan current,
without waiver of any rights hereunder or prejudice to its rights 1 refuse such payment or partial payments in
the future, but Lender is not obligated to apply such payrments at the time such payments are accepted. If each
Periodic Payment is applied as of its scheduled due date, then Lender need not pay interest on unapplied
funds. Lender may hold such unapplied funds until Borrower makes payment to bring the Loan current. If
Borrower does not do so within a reasonable period of time, Lender shall either apply such funds or return
them to Borrower. If not applied earlier, such funds will be applied to the outstanding principal balance under
the Note immediately prior to foreclosure. No offset or claim which Borrower might have now-ot in, the future
against Lender shall relieve Borrower from making payments due under the Note and this Security Instrument
or performing the covenants and agreements secured by this Security Instrument.

2. Application of Payments or Proceeds. Except as otherwise described in this Section 2, all paymenis
accepted and applied by Lender shall be applied in the following order of priority: (a) interest due under the
Note; (b) principal due under the Note; (¢) amounts due under Section 3. Such payments shall be applied to
cach Periodic Payment in the order in which it became due. Any remaining amounts shall be applied first to
late charges, second to any other amounts due under this Security Instrument, and then to reduce the principal
balance of the Note.

If Lender receives a payment from Borrower for a delinquent Periodic Payment which includes a
sufficient amount to pay any late charge due, the payment may be applied to the delinquent payment and the

e ias 8-
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- IN THE ClRCUIT COURT OF THE EIGHTEENTH JUDICIAL CIRCUIT IN AND FOR
SEMINOLE COUNTY, FLORLDA o .

BANK OF AMERICA, N.A., SUCCESSOR ,, o
BY MERGER TO BAC HOME LOANS CASE NO. 59-2011-CA-004389
SERVICING, LP, FKA COUNTRYWIDE ~ DIVISION: 14K |

HOME LOANS SERVICING, LP,.

“  COPY

LINDA A. NASH, et al,

V5.

Defeﬁdants.
/

' FINAL JUDGMENT

_ THIS ACTION came on for Trial on September 15, 2014. All parties appeared and
announced to the Court that they were ready for Trial. Plaintiff presented its case in full. After
Plaintiff completed presentation of its case, and Defendant completed cross examination of
Plaintiff’s sole witness who was Plaintiff’s representative, Chad Anderson, the Court announced
that it was prepated to enter a Final Judgment based upon the evidence presented by Plaintift,
consisting of the following: a). Exhibit 1- Note, b). Exhibit 2- Mortgage, c). Exhibit 3- Notice of
Intent to Accelerate, and d). Exhibit 4- Payment History, and Defendants cross exainination and
presentation of its Exhibit 1, the Assignment of Mortgage wn‘hout the necessity of Defendant

plesentmg its Wltness and testimony,

The Courts ﬁnd_s as follows:

1. The Morigage dated May 24, 2005 was exccuted by the Borrower, Linda A. Nash,
payable to the alleged Lender, America’s Wholesale Lender, which was recited to be a New
York Corporation. The Mortgage recited that: “the Note states that Borrower owes Lender

$58,500.00.

2. The Note was in the amount of $58,500.00, recxtmg that the alleged Lender “is
America’s Wholesale Lender”, : , .

.

3. The Note bears an endors,emenf—innblank on page 3 thereof as follows: “pay to the
order of { )} without recourse” and underneath that statement, the Note purported to

be endorsed by “Countrywide Home Loans, Inc., a New York Corporation doing business as
America’s Wholesaie Lender.” _

4. The Plaintiff’s sole witness testified that the Assignment of Mortgage presented as
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Defendant’s documentary evidence at the Trial, a copy of which was attached to Plaintiffs
Complaint, was the only document he was aware of which purported to transfer any interest in’
the Mortgage, or the Note, except for the blank endorsement on page 3 of the Note, as set flo

above

5. Plaintiff’s witness acknowledged that he knew of no other documents purporting to
transfer any interest in the Note, or the Mortgage, which were in existence relative to any transfer
' of ownership interest in the Note, ot the Moﬁgage which Plaintiff sought to foreciose in this

aetion.”

6. On cross examination, Plaintiff’s witness confirmed that he knew of no evidence
of transfer of the ownership interest in the Note, other than the blank endorsement on page 3
 thereof, signed on behalf of Countrywide Home Loans, Inc., DBA America’s Wholesale Lender.

_ 7. Plaintiff’s witness testified that he was aware that America’s Wholesale Lender was
. not incorporated in the year 2005 when the Note and Mortgage were signed, and that no such -
corporation was subsequently formed by either Countrywide Home Loans, or Bank of America,
or any of their related corporate entities or agents. Plaintiff’s witness also confirmed that he was
aware that America’s Wholesale Lender did not ever have a Lender’s license in the State of '
Florida and did not have authority to do business in Florida, as a New York Corporaﬁon under

Florida Statute 607.1506.

8. Plaintiff’s witness also testified that he has no knowledge of the exisience of any
document transferring any interest in the subject Mortgage Note or Mortgage from the Lender to
Fannie Mae, who is alleged in the Plaintiff’s Complaint to have been the owner of the Note at the

time the Mortgage Foreclosure Complaint was ﬁled

9 The Court finds that:

a.) America’s Wholesale Lender, a New York Corporation, the “Lender”,
specifically named in the mortgage, did not file this action, did not appear at

Trial, and did not Assign any of the interest in the mortgage. -

~ b.) The Note and Mortgage are void because the alleged Lender, America’s
Wholesale Lender, stated to be a New York Corporation, was not in fact
incorporated in the year 2005 or subsequently, at any time, by either
- Countrywide Home Loans, or Bank of America, or any of their related

corporate entities or agents. -

c.) America’s Wholesale Lender, stated to be a corporaﬁon under the Jaws of
New York, the alleged Lender in this case, was not licensed as a mortgage
lender in Florida in the year 2003, or thereafter, and the alleged mortgage loan

13 thercfore, mvahd and void.
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d.) America’s Wholesale Lender, stated to be a New York Corporation, did not 9
~have authority to do business in Florida under Florida Statute 607 1506 and
the aﬂeged mortgage loan is therefore invalid and void. _

e.) Plaintiff and its predecessms in interest had no right to receive payment on the
mortgage loan because the loan was invalid and therefore void because the
corporate morfgagee named therein, was non-existent, and no vald mortgage

loan was ever held by Plaintiff or its predecessors in interest. -

f) The alleged Assignment of Mortgage which purported to transfer interest in
this mortgage to BAC Home Loans Servicing, LP, FKA Countrywide Home
Loans Servicing, P, as assignee, was invalid because Mortgage Electronic
Registrations Systems, Inc. (MERS), as nominee for America’s Whelesale
Lender had no authority to assign the ownership interest of said mortgage,
because MERS was not the owner of the subject mortgage and was only a
nominee for America’s Wholesale Lender, an alleged New Yoik Corporation
which was a non-existent Corporation. Said purported assignment was

without authority, and therefore invalid.

g.) Plaintiff’s witness had no knowledge of who or what entity might have
instructed MERS as nominee, to attempt to assign or transfer any interest in
said mortgage, which in any event would have been invalid because that entity

(MERS) had no ownexship interest in the mortgage and was merely named as
a nominee for the non-existent corporate mortgagee..

10. Based upon the foregoing, the Plaintiff, Bank of America, NA, has no standing to
bring this action. The Plaintiff has no legal right to attempt to claim owmership of the subject
Note and Mortgage, or any right as servicer, for some other unknown entity, and is without any
legal basis to attempt to foreclose the subject Mortgage, or to collect on the Mortgage Note,
because America’s Wholesale Lender, a New York Corporation, did not exist in 2005, and was
never formed as a Corporation by Plaintiff or its predecessors in inferest. The collection of
mortgage payments by the Plaintiff and its predecessors in interest, was therefore illegal and they
were without any legal right to receive and use or disburse the funds therefrom on behalf of any .

owner of the Note and Mortgage, or any other patty.

. 11. Defendant is therefore entitled to recover from Plaintiff, all funds reflected on
Plaintiff’s Exhibit 4 which Plaintiff’s witness testified reflected the payment history of monies
paid by Defendant to Plaintiff or its predecessors in interest, because the subject note and
- mortgage were invalid because the alleged mortgage lender did not exist and did not have the

legal right to receive and retain or disburse said funds.

12. Defendant is also entitled to recover from Plaintiff, all costs and aﬁomey’s fees
incurred by Defendant in this action pursuant to the terms and conditions of the subject Mortgage
~ Note and Mortgage upon which Plaintiff based this action, and pursuant to the terms of Florida

Statute 57.105, as the prevailing party.
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. 13. The Court finds that the principal and interest paid by Defendant to Plaintiff, or its
predecessors in interest, in the amount of $55,680.28, as shown on Plaintiff’s Exhibit 4, .
presented at Trial, is recoverable by Defendant from Plaintiff and Defendant is entitled to
Judgment against Plaintiff in that amount of $55,680.28, plus interest on the amount of each
respective payment at the statutory rate for each year in question from the year 2005 through the

N
g
Y

date of Defendant’s last payment in October, 2010, in the amount of $8,206.87 and continuing to

. the date of this Final Judgment. Defendant has presented to this Cowt, a computation of the
amount of said payments and the interest due thereon from the date of each respective payment
to September 30, 2014 in the aggregate amount of $20,000.44 with per diem at the rate of $8.86
per day théreafter. Judgment is therefore entered for Defendant and against Plaintiff in the

amount of §55,680.28, plus inlerest in the amount of $20,000.44 through September 30, 2014 for

a total amount of $75,680.72.

14, The amount of Defendant’s recovery of costs and attommey’s fees for which Defendant

is entitled, shall be determined by this Court at a Hearing separate from the Trial, and a
Supplemental Final Judgment shall be enter ed for such amount against Plamuff and in favor of

Defenda_nt

15. The Cowrt does hereby retain jurisdzction of this case fo enter Supplemental Final
T udgments or Orders as this Court may deem appropriate.

. : 4
DONE and ORDERED in ohambers at Sanford, Seminole County, Florida, this | & 1fiay

of _(Detpbe 2014,

Rebury2lis

Qm;aﬁ Judge
Sen tov

~ Copies furnished to:
John G. Pierce, Esquire, 800 N. Ferncreek Ave, Orlando, FI, 32803
Ryan M. Sciortino, Esquire, 3815 S. Conway Road, Suite E, Orlando, FL 32812

b mmﬁ,@aﬁ

Tudicial Asst/Aii@mey
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04/29/2015 01:21

King County, WA

¢ RetinnTor,
Greeny Tree Servicing LLC
C/O Nationwide Title Clearing,
Ine.2100 Alt. 19 North

#'Palm Harbér, FL 34683

Lsan #;-:893:65g2i4 ‘_ :
Y A "UTIde" F TRUSTEE

WHEREAS, MATTHEW MACARJ ND DANA MACARIO was the original Trustor, RAINIER TITLE
Was the original TFrustee; and: MORTGAGE ELECTRONIC REGISTRATION SYSTEMS INC. was the
6%538%%1% gf the’ gn 1nails IBene(f_{:t:laly Junder: hthat certamdDe:ddof TrEslt ialzecc)jo-(l)é/()l/QO{ﬁ lm the amount of
and recorded 1n Nﬁ ounty, WQS ngton under Auditor File 060800199
LOT 71, TALUS DIV. 5D - Y
Parcel TD #: 856274-0300":. ) 3 :

WHEREAS, the undersigned i is'the desnguawd nem.mee of the p1eseut Benefi
WHEREAS, the undersigned desires to subsntute a new Tmstee under Deed
original Trustee thereunder.

NOW, THEREFORE, the undelslgned hereby substltutes NATIONWIDE TITLE CLEARING, INC., a
Washington State corporation, as Trustee undgr sald Decd of Trust. ;

Dated this 28th day of April in the l¥e&|r 201< P
MORTGAGE:. ELECTRONIC EGISTRATION SY TEMS, INC (’MERS’) .AS DESIGNATED
NOMINEE FOR. COUNTRYWIDE BANK, FSB, BENE IC]ARY OF THE SECURITY INSTRUMENT
ITS SUCCESSORS AND ASSIGNS :

ary 7 under said Deed of Trust and
Tust in place and stead of said

JESSICA BARRERES
ASST. SECRETARY

All pemons whoge 51gnatu1es appear above have qualified authority to sign and have 1evlewed thls document
and suppomng documentatj.en puol to sighing. .

STATE OF FLORIDA
COUNTY OF PINELLAS . - g

The ‘foregoing instrurnent was acknowledged before me on this 28th day of April in the yeal 2015, by Jessica
Barrerés as ASST. SECRE’TARY of MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC. ("MERS")
AS DESIGNATED: NOMINEE FOR .COUNTRYWIDE BANK, FSB, BENEFICIARY OF THE SECURITY
INSTRUMENT, IT8 SUCCESSORS:AND ASSIGNS, who, as such ASST. SECRETARY being authorized to do
so, executed the foregoing'inistrumgesit for :c‘he‘.purpéses therein contained. He/she/they is (are) personally known to

LOBOS - NOTARY_PUBLIC
COMM EXPIRES: 10/02/2018

GTSRC 26079835 2@ 100133700022322989 MERS PHONE 1 888-679 6377 DOCR T2715044511 [C-1]

*D0010171931*




CERTIFIED COPY - 09/08/2015

EXHIBIT "H”



20070608001991.001
CERTIFIED COPY - 09/08/2015

Counlrguice Home Loans
Po Box 10Ua3
Von Nuys, ¢A GHI0-0U23

o Lnm

RAINIER TITLE BT

COUNTRYWIDE HOME LOANS, INC. paGEQel OF 008
- 72007 13:47
MS $V-79 DOCUMENT PROCESSING E?ﬂgacoum‘f. ua

P.C.Box 10423
Van Nuys, CA 91410-0423

Assessor's Parcel or Account Number: %(QQW-OE%‘D

Abbreviated Legal Description: Y 0+ F) TQ‘U 5 0; V. 60
_ Y SEE ATTACHED

[Include lot, block and plat or section, township and range] -

Fult legal description located on page 1

Grantee(s):
RAINIER TITLE
Other names listed on page 2.

[Space Abo_ve This Line For Recording Data}

00016991689606007
[Doc ID #}

DEED OF TRUST

MIN 1001337-0002232298-9
THIS DEED OF TRUST is made this FIRST day of JUNE, 2007 , among the
Grantor, _

MATTHEW CARIC, AND DANA MACARIC, HUSBAND AND WIFE ‘ {\{ '
DN Sald dasument(sy were filed fo
M NN record by Rainder Title

as accomodation: only. It has not
been examined as in proper execution
or as to its effect upon title,

(herein "Borrower"), q Q Sﬁqq _é—

WASHINGTON - SECOND MORTGAGE - 1/80 - FNMA/FHLMC UNIFORM INSTRUMENT WITH MERS

_ Page 1 0of8 Form 3848
@E T6N(WA) (0308).03  CHL (07/06)(d) : Amended 2/99
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DOC ID #: 00016991689606007
RAINIER TITLE

1501 4TH AVENUE #308 SEATTLE, WA 981C1-

(herein "Trustee™), and the Beneficiary, Mortgage Electronic Registration Systems, Inc. ("MERS"), (solely as
nominee for Lender, as hereinafter defined, and Lender's successors and assigns). MERS is organized and existing
under the laws of Delaware, and has an address and telephone number of P.O. Box 2026, Flint, MI 48501-2026, tel.
(888) 679-MERS.

Countrywide Bank, FSB,

A FED SVGS BANK ‘ . ("Lender")
is organized and existing under the laws of THE UNITED STATES ' , and has an
address of

1199 North Fairfax St. Ste.500, Alexandria, VA 22314 )
BORROWER, in consideration of the indebtedness herein recited and the trust herein created, irrevocably

grants and conveys to Trustee, in trust, with power of sale, the following described property located in the

County of KING , State of Washington:

LOT 71, TALUS DIV. 5D, ACCORDING TQ THEZ PLAT THEREQF RECORDED IN VOLUME 208 OF

PLATS, PAGE 23 THROUGH 2%, INCLUSIVE, RECORDS OF KING COUNTY, WASHINGTON.

which has the address of
527 WILDERNESS PEAK DR NW, ISSAQUAH , Washington
[Street, City]
98027-5621 [ZIP Codel, (herein "Property Address™);

TOGETHER with all the improvements now or hereafter erected on the property, and all easements, rights,
appurtenances and rents (subject however to the rights and authorities given hercin to Lender to collect and apply
such rents}), all of which shall be deemed to be and remain a part of the property covered by this Deed of Trust; and
alf of the foregoing, together with said property (or the leasehold estate if this Deed of Trust is on a leasehold) are
hereinafter referred to as the "Property.” Borrower understands and agrees that MERS holds only legal title to the
interests granted by Borrower in this Deed of Trust; but, if necessary to comply with law or custom, MERS, (as
nominee for Lender and Lender's successors and assigns), has the right: to exercise any or all of those interests,
including, but not limited to, the right to foreclose and sell the Property; and to take any action required of Lender
including, but not limited to, releasing or canceling this Deed of Trust.

TO SECURE to Lender the repayment of the indebtedness evidenced by Borrower's note dated

JUNE 01, 2007 and extensions and renewals thereof (herein "Note™), in the principal sum of U.S,
$70,000.00 , with interest thereon, providing for monthly installments of principal and interest,
with the balance of the indebtedness, if not sooner paid, due and payable on  JULY 01, 2032 ; the

payment of all other sums, with interest thereon, advanced in accordance herewith to protect the security of this
Deed of Trust; and the performance of the covenants and agreements of Borrower hercin contained.
Borrower covenants that Borrower is lawfully seised of the estate hereby conveyed and has the right to grant
~and convey the Property, and that the Property is unencumbered, except for encumbgances of record. Borrower
covenants that Borrower warrants and will defend generally the tide to the Property against all claims and demands,
subject (o encumbrances of record.
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