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STATEMENT OF THE CASE 
 

Nature of the Case:  Plaintiff Winona Vasquez (“Vasquez’) initially filed 

suit on April 12, 2012, against Deutsche Bank National Trust Company  N.A.  

(“Deutsche”) (CR 4).  Vasquez asserted claims for Quiet Title and Violation of 

Texas Government Code 51.901.  (CR 6-10).  Without providing any evidence, 

Deutsche moved for Summary Judgment on Vasquez’s pleadings based on her 

alleged lack of standing.  (CR 182-191).    The trial court signed Orders granting 

the Appellee’s motion for summary judgment on February 18, 2013.  (CR 425).  

Less than thirty days later, Vasquez filed her notice of appeal.  (CR 430) 

Requested Disposition from This Court:  Winona Vasquez seeks a reversal 

of the trial court’s judgment and orders granting summary judgment in favor of the 

Appellee and a remand of her claims to the trial court for further proceedings. 

STATEMENT ON ORAL ARGUMENT 
 

Oral argument would provide meaningful assistance in deciding this appeal.  

The outcome of the standing issue has broader implications than this single case, 

and could assist in similar litigation currently pending in courts across the state.  

Oral argument may assist in fashioning a rule that assists trial courts in determining 

whether standing in such actions exists. 
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ISSUES PRESENTED 
 
1. Was the finding that Winona Vasquez did not have standing to challenge the 

alleged assignment to Deutsche Bank error? 
 

2. Was the granting of a traditional summary judgment motion in favor of 
Deutsche Bank based solely on the pleadings error? 
 

3. Was an assignment of the deed of trust to Deutsche Bank a cloud on title not 
a trespass to try title claim? 
 

STATEMENT OF FACTS 
 
 Winona Vasquez offers the following statement of facts in support of her 

argument that the summary judgment signed by the trial court is erroneous. 

 This appeal arises from a case brought by Winona Vasquez against Deutsche 

Bank National Trust Company, N.A. for claims of quiet title and violation of Texas 

Government Code 51.901.   

 On or about June 25, 2003, Winona Vasquez refinanced residential property 

located at 4401 Walker, Houston, Texas 77023.  (CR 5).  Vasquez executed a Note 

and Deed of Trust for the benefit of Argent Mortgage Company, LLC for  

$88,000.00.  (CR 5). 

 A corporate assignment of the Deed of Trust from Argent Mortgage 

Company, LLC to Deutsche was executed and filed in the Harris County property 

records on or about February 11, 2009.  (CR 5).  The assignment of the 

aforementioned Deed of Trust was allegedly signed by Brian Bly as Vice President 
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of Citi Residential with an effective date of February 11, 2009 and notarized on 

February 13, 2009.  (CR 5). 

Bryan Bly has admitted in deposition testimony to signing millions of loan 

assignments as Vice President of numerous banks.  (CR 5).  He has also admitted 

that his signature has been widely used without his knowledge or consent.  (CR 5).   

 On September 6, 2011, Jerel Twyman, substitute trustee for Deutsche, 

executed a foreclosure sale deed to Deutsche.  (CR 5). 

 On April 12, 2012, Vasquez filed suit against Deutsche Bank National Trust 

Company N.A.  (CR 4).  Vasquez asserted claims for Quiet Title and Violation of 

Texas Government Code 51.901 based on a void deed.  (CR 6-10).   

 On January 9, 2013, Deutsche filed a motion for summary judgment 

asserting that Vasquez lacked standing to challenge the assignment.  (CR 182). 

 On February 18, 2013 the trial court signed Orders granting the Appellee’s 

motion for summary judgment.  (CR 425).   

SUMMARY OF THE ARGUMENT 
 

The trial courts judgment should be overturned, and arguments in 

Deutsche’s motion for summary judgment rejected because Deutsche’s arguments 

misinterpret the law and the evidence in this case.  First, the rule of law argued by 

Deutsche over simplifies the mortgagor’s standing requirement and leaves the 
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debtor with no means to protect against invalid or void assignments.  Texas law 

has recognized that a secured party is afforded more than one means to prove its 

status and right to enforce an obligation.  Inherent in that ability to prove its rights 

is the debtor’s ability to challenge those rights.  Moreover, in every instance, Texas 

law is clear that a mortgagor has a right to challenge a void assignment. 

Second, Texas law regarding summary judgments and the standard of review 

is well established.  Specifically, Deutsche’s moving for summary judgment based 

only on Vasquez’s pleadings without providing any evidence required the trial 

court to take all of Vasquez’s pleadings as true and make all inferences in her 

favor.  Vasquez provided competent evidence in both her pleadings and her 

response to Deutsche’s motion for summary judgment to demonstrate that that the 

assignment from Argent to Deutsche was void.  Taken as true, with no evidence to 

the contrary, the trial court could not grant a summary judgment in Deutshce’s 

favor. 

Lastly, Deutsche’s void deed assignment places a cloud on Vasquez’s title.  

That cloud does not require Vasquez to establish the superiority of her claim 

despite Deutshce’s contention. Rather the law requires her to establish her interest 

in the property, that her title to the property is affected by a claim by the defendant, 

and the claim, although facially valid, is invalid or unenforceable.  Vasquez has 
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established such a claim, and provided sufficient evidence to survive a motion for 

summary judgment. 

ARGUMENT AND AUTHORITY 
 

Texas Rule of Civil Procedure 166a(c) governs traditional motions for 

summary judgment, and the standard of review is well-established: 

The movant for summary judgment has the burden of showing that 
there is no genuine issue of material fact and that it is entitled to 
judgment as a matter of law; 
 
In deciding whether there is a disputed material fact issue precluding 
summary judgment, evidence favorable to the non-movant will be 
taken as true; and 
 
Every reasonable inference must be indulged in favor of the non-
movant and any doubts resolved in its favor. 
 
Nixon v. Mr. Property Mgmt. Co., 690 S.W.2d 546, 548-59 (Tex. 1985). 

Initially, the movant bears the burden to show that no genuine issue of material fact 

exists and that he is entitled to judgment as a matter of law.  City of Houston v. 

Clear Creek Basin Auth., 589 S.W.2d 671, 675 (Tex. 1979). Thus, summary 

judgment is appropriate only when issues are resolvable as a legal matter.  See IKB 

Industries v. Pro-Line Corp., 938 S.W.2d 440, 441 (Tex. 1997) (“for summary 

judgment to be rendered, there cannot be a ‘genuine issue as to any material fact”). 

If, and only if, the movant has made such showing, the burden then shifts to 

the non-movant to produce summary judgment evidence sufficient to show a 
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material issue of fact or law exists. See, e.g., Crawford v. Hanover Ins. Co., 582 

S.W.2d 240, 241 (Tex.Civ.App. -- Waco 1979, no writ). Summary judgment is not 

available to deprive a litigant of its right to a full hearing on the merits of any real 

issue of fact but rather to eliminate patently unmeritorious claims and untenable 

defenses.  Schlager v. Clements, 939 S.W.2d 183, 186 (Tex. App. -- Houston [14th 

Dist.] 1996, writ denied). Its sole purpose is to provide a method of summarily 

terminating a case when it clearly appears that only a question of law is involved 

and no genuine issue of material fact remains.  Id. Keeping these standards in 

mind, Vasquez turns to the summary-judgment motion filed below. 

The Finding that Winona Vasquez did not have Standing to Challenge the 
Alleged Assignment to Deutsche Bank was Error 

 
“The Standing doctrine is meant to be a shield to protect the court from any 

role in the adjudication of disputes that do not measure up to a minimum set of 

adversarial requirements.  There is no principled basis for employing standing 

doctrine as a sword to deprive mortgagors of legal protection conferred upon them 

under state law.”  Culhane v. Aurora Loan Servs. of Neb.708 F.3d 282, 291 (1st Cir. 

Mass. 2013). 

A. Texas Law Provides a Means for Secured Parties to Prove their Rights 
 
 The Texas Supreme Court has set out a clear guideline for the enforcement 

of instruments against debtor obligations.   
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 “With certain exceptions, a transferee of an instrument receives  
whatever rights his transferor has. Act 1, 1967 Tex. Gen. Laws 2343, 
2416 (formerly TEX. BUS. & COM. CODE § 3.201(a), now § 
3.203(b)). If the transferee is a holder, he is entitled to recover on the 
instrument when the signatures are admitted or established unless the 
defendant establishes a defense. Id. at 2422 (formerly TEX. BUS. & 
COM. CODE § 3.307, now § 3.308) If the transferee is not a holder, he 
is not aided by the statute and must prove the rights of his transferor 
and, of course, any prior transferors. A transferee cannot be a holder 
unless the instrument is negotiable. Id. at 2417 (formerly TEX. BUS. 
& COM. CODE § 3.202(a), now § 3.201(a)). For an instrument to be 
negotiable, former section 3.202(b) required that any indorsements 
must be written “on the instrument or on a paper so firmly affixed 
thereto as to become a part thereof.” 
 
Southwestern Resolution Corp. v. Watson, 964 S.W.2d 262, 263 (Tex. 

1997).  

Furthermore, despite claims by many to the contrary, the enforcement of the 

mortgage or deed of trust is no more than a method of extinguishing the ability to 

enforce the underlying note.  A mortgage, or a deed of trust in the nature of a 

mortgage, on land to secure the payment of a debt is merely a lien.  See Financial 

Freedom Sr. Funding Corp. v. Horrocks, 294 S.W.3d 749 (Tex. App.—

Houston[14th Dist.] 2009, no pet.) (deed of trust creates only lien on property); 

Vanderbilt Mortg. and Finance, Inc. v. Flores, 746 F. Supp. 2d 819 (S.D. Tex. 

2010) under Texas law, deed of trust has no legal effect apart from debt or 

obligation that is designed to secure).   

Courts in Texas have routinely allowed a homeowner to challenge the chain 

of assignments by which a party claims the right to foreclose.  See Martin v. New 
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Century Mortgage Co., 377 S.W.3d 79, 2012 Tex. App. LEXIS 4705 (Tex. App. 

Houston [1st Dist.] 2012); Austin v. Countrywide Home Loans, 261 S.W.3d 68 

(Tex. App.—Houston [1st Dist.] 2008); Leavings v. Mills, 175 S.W.3d 301 (Tex. 

App.—Houston [1st Dist.] 2004, no pet.) 

Vasquez is not bringing some “show me the note” claim in which she is 

stating that Deutsche is required to prove its holder status.  (CR 4-13). Rather she 

is claiming that the assignment is invalid and has no force or effect.  (CR 6).  She 

concedes that there are alternative methods for a transferee to prove its rights to 

recovery and stated as much in her response to Deutsche’s Motion for Summary 

Judgment.  (CR 338) However, in Southwestern Resolution, it is clear that without 

establishing holder status that the transferee’s rights are not as easily established.  

Southwestern Resolution, at 263.  The Supreme Court specifically allowed for 

defenses to recovery and required a transferee to prove its rights.  Id. Finding that  

Vasquez or any other mortgagor does not have standing to challenge an assignment 

is in opposition to that ruling.  Furthermore, it could provide a mortgage company 

with an unintended and dangerous ability to circumvent   due process and deny a 

mortgagor’s day in court.  Texas’s non-judicial foreclosure process severely limits 

a mortgagor’s ability to challenge errors in their loan and/or foreclosure.  Deutsche 

essentially asks that the homeowner’s day in court be extinguished completely. 

The summary judgment should therefore be reversed.  
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B. Winona Vasquez has Standing to Challenge a Void Assignment 
 

Texas follows the common law rule permitting a debtor to assert against an 

assignee any ground that renders the assignment void or invalid.  Miller v. 

Homecomings Fin., LLC, 881 F. Supp. 2d 825, 831 (S.D. Tex. 2012); Tri-Cities 

Constr., Inc. v. American Nat’l Ins. Co., 523 S.W.2d 426, 430 (Tex. Civ. App.—

Houston [1st Dist.] 1975, no writ) In fact it is in the obligors interest to defend 

against a claim brought on any ground that renders the assignment void to insure 

that she will not pay the same claim twice. Id. Deutsche Bank ignored this well-

established rule and moved for summary judgment based on Vasquez’s lack of 

standing.  (CR 184). 

If an assignment is void, then the assignee was assigned nothing and has 

nothing to convey to the purchaser at the foreclosure sale. A void contract is 

"invalid or unlawful from its inception" and cannot be enforced. Calderon v. Bank 

of Am. N.A., 2013 U.S. Dist. LEXIS 57887 at *27 (W.D. Tex. 2013)(Quoting 17A 

C.J.S. Contracts § 169).  There is no means by which one of the parties to the 

contract has the ability by election to enforce the legal relation.  Id.  at *28.  

Therefore, a mortgagor not party to an assignment between mortgagees may 

challenge enforcement of an assignment if the assignment is void.  Id.  
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A deed that is forged is void.  Lighthouse Church v. Tex. Bank, 889 S.W.2d 

595, 603 (Tex. App.—Houston [14th Dist.] 1994, writ denied) “Forgery” is 

definded as “the act of fraudulently making a false document or altering a real one 

to be used as if genuine.  BLACKSLAW DICTIONARY (9TH ed. 2009). Central 

to forgery under Texas law is that there be deception as to the identity of the 

signer.  Great Am. Ins. Co. v. AFS/IBEX Fin. Servs, Inc., 612 F.3d 800, 806 (5th 

Cir. 2010) A person who signs purportedly acting as another, including all other 

persons, real or fictitious, has committed forgery.  Nobles v. Marcus, 533 S.W.2d 

923, 926 (Tex. 1976).  

Vasquez pled that the Corporate Assignment of the Deed of Trust from 

Argent to Deutsche Bank was void.  (CR 6).  She further pled that the signature on 

the transfer was not Bryan Bly’s personal signature.  (CR 7). Vasquez provided a 

copy of Bryan Bly’s Deposition where he states that there are documents including 

assignments bearing his purported signature that he has never seen or approved, to 

support her claim.  (CR 85-87, 102-103).  She also provided copies of documents 

purportedly bearing Bryan Bly’s signatures that reflect the existence of material 

different versions of his signature.  (CR 44, 47, 48). As previously stated, a forged 

deed is void.  Lighthouse Church at 603.  Vasquez has standing to challenge a void 

or invalid assignment.  Miller v. Homecomings Fin., LLC at 831.  The summary 

judgment should therefore be reversed.  
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The Granting of a Traditional Summary-Judgment Motion in Favor of 
Deutsche Bank Based Solely on the Pleadings was Error 
 

The court can only grant a summary judgment motion when the movant’s 

evidence, as a matter of law, either proves all the elements of the movant’s claim 

or defense or disproves the facts of at least one element of the nonmovant’s claim 

or defense.  e.g., Park Place Hosp. v. Estate of Milo, 909 S.W.2d 508, 511 (Tex. 

1995) (doctor proved affirmative defense that patient had less than 50% chance of 

survival, in spite of malpractice).  In the present case Deutsche Bank did not 

provide a single piece of evidence in support of its motion.  (CR 182-191, 418-

423).  Rather, Deutsche Bank moved for summary judgment based entirely on 

Appellant’s pleadings.  

A movant may file a motion for summary judgment showing the nonmovant 

has no viable cause of action or defense based on the nonmovant’s pleadings.  See, 

e.g., National Un. Fire Ins. Co. v. Merchants Fast Motor Lines, Inc., 923 S.W.2d 

139, 141 (Tex. 1997) (no duty to defend insurance claim based on allegations in 

pleadings of policy).  When deciding a motion for summary judgment based on the 

nonmovant’s pleadings, the trial court must do the following: 

Assume all allegations and facts in the nonmovant’s pleadings are 
true.  Natividad v. Alexsis, Inc., 875 S.W.2d 695, 699 (Tex. 1994). 
 
Make all inferences in the nonmovant’s pleadings in the light most 
favorable to the nonmovant.  Medina v. Herrera, 927 S.W.2d 597, 
602 (Tex. 1996). 
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Ensure that any defects in the pleadings cannot be cured by 
amendment.  In re B.I.V., 870 S.W.2d 12, 13 (Tex. 1994). 
 
When the signatures are admitted the transferee is entitled to recover unless 

the defendant establishes a defense.  Southwestern Resolution Corp. v. Watson, 964 

S.W.2d 262, 263 (Tex. 1997). As previously stated, Vasquez specifically pled that 

the signature on the purported Corporate Assignment of the Deed of Trust from 

Argent to Deutsche Bank was not Bryan Bly’s personal signature.  (CR 7).  

Furthermore, in support of her pleadings Vasquez provided a copy of Bryan Bly’s 

Deposition where he states that there are documents including assignments bearing 

his purported signature that he has never seen or approved that could have been 

assigned to additional parties.  (CR 85-87, 102-103).  Vasquez also provided 

copies of documents purportedly bearing Bryan Bly’s signatures that reflect the 

existence of material different versions of his signature.  (CR 44, 47, 48). 

Assuming all of Vasquez’s allegations and pleadings are true and making all 

inferences in the light most favorable to her, as previously stated the assignment is 

void.  The summary judgment should therefore be reversed. 

An Assignment of the Deed of Trust to Deutsche Bank is a Cloud on 
Appellant’s Property Title not a Trespass to Try Title Claim 
 

The principal issue in a suit to quiet title is the “existence of a cloud on the 

title that equity will remove.”  Florey v. Estate of McConnell, 212 S.W.3d 439, 448 

(Tex. App.—Austin 2006, pet. denied). When an outstanding claim or 
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encumbrance is shown, which on its face, if valid would impair the title of the 

property owner, a cloud on title exists.  Gordon v. West Houston Trees, Ltd., 352 

S.W.3d 32, 42 (Tex. App.—Houston [1st Dist.] 2011, no pet.). The action to 

remove a cloud from title exists so that the holder of the feeblest equity may 

remove from his way to legal title any unlawful hindrance having the appearance 

of a better right.  Hahn v. Love, 321 S.W.3d 517, 531 (Tex. App.—Houston [1st 

Dist.] 2009, pet. denied). This action is different than a trespass-to-try-title.  Mort. 

Elec. Registration Sys. v. Groves, 2011 Tex. App. LEXIS 2696 at *5-8 (Tex. 

App.—Houston [14th Dist.] April 12, 2011, no writ). 

Success in a trespass-to-try-title action depends on the strength of the 

petitioner's title, not the weakness of the adversary's claim [Martin v. Amerman, 

133 S.W.3d 262, 265 (Tex. 2004); Land v. Turner, 377 S.W.2d 181, 183 (Tex. 

1964); Hejl v. Wirth, 161 Tex. 609, 343 S.W.2d 226, 226 (1961)]. In essence, the 

plaintiff must claim an ownership interest in real property and can prevail only by 

establishing that interest as a valid and superior one. An action in trespass to try 

title is purely statutory [Tex. Prop. Code § 22.001-22.004; see Martin v. Amerman, 

133 S.W.3d 262, 264-265 (Tex. 2004) Deutsche Bank did not dispute that Vasquez 

held title to the property subject to the deed of trust.  (CR 178-180). 

“The goal of an action to quiet title is not to establish the superiority of the 

petitioner's title or declare the invalidity or correct the irregularity of some 
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instrument the petitioner was unlawfully induced to sign; rather, its purpose is to 

nullify the effect of the disputed claim or encumbrance (the "cloud") that affects or 

impairs the title to the property when no other means exist to establish that the 

claim is invalid or unenforceable [see Sadler v. Duvall, 815 S.W.2d 285, 293 n.2 

(Tex. App.--Texarkana 1991, den.); Vanguard Equities, Inc. v. Sellers, 587 S.W.2d 

521, 525 (Civ. App.--Corpus Christi 1979, no writ) An assertion that would cast a 

cloud on the owner’s enjoyment of the property is sufficiently adverse to create a 

claim.  Katz v. Rodriguez, 563 S.W.2d 627, 629 (Tex. Civ. App.—Corpus Christi 

1977, writ ref’d n.r.e.).  

To quiet title, the Plaintiff must prove (1) an interest in a specific property, 

(2) title to the property is affected by a claim by the defendant, and (3) the claim, 

although facially valid, is invalid or unenforceable.  U.S. Nat’l Bank Ass’n v. 

Johnson, 2011 Tex. App. LEXIS 10253 at *7 (Tex. App.—Houston [1st Dist.] 

2011, no pet.). Here, Deutsche wrongfully contends that Homeowner must prove 

the strength of her title. (CR 187).  Vasquez filed a suit to quiet title and not 

trespass-to-try-title.  (CR 8-10).  Decades of well settled law leave no ambiguity as 

to the difference between a suit to quiet title and trespass to try title.  Vasquez 

alleged in her pleadings that she is the owner of the property by virtue of her 

recorded deed. (CR 6).  Vasquez further alleged that the assignment by Bryan Bly 

was ineffective and void for multiple reasons, including an invalid or forged 



 15 

signature.  (CR 6-8). This is enough to satisfy the requirement that she alleges 

right, title, or ownership sufficiently to warrant judicial interference.  Mort. Elec. 

Registration Sys. v. Groves, at 11.  The summary judgment should therefore be 

reversed. 

PRAYER 
 

The trial court erred in granting Deutsche’s motion for summary judgment.  

Vasquez properly plead a cause of action for which the court can grant relief and 

provided evidence supporting the requested relief.  Deutsche offered no evidence 

of any type, instead they relied on the singular argument that countless mortgage 

service providers employ to deprive mortgagor’s their day in court, that Vasquez 

did not have standing to challenge the assignment or lack there of from Argent to 

Deutsche.  Deutsche’s summary judgment claim was improperly argued, because a 

mortgagor does have standing to challenge assignments in Texas.  Accordingly, the 

summary judgment entered against Vasquez should be reversed, and the action 

should be remanded to the 281st Judicial District, Harris County, for further 

consideration. 
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Respectfully submitted, 

Law Offices of Rick Guerra 

By:  /s/ Ricardo Guerra  
RICARDO GUERRA 
State Bar No.  24074331 
Email:  rick@rickguerra.com 
ERIC DAYS 
State Bar No.  24082907 
Email:  eric@rickguerra.com  
2211 Rayford Rd. Ste 111 #134 
Spring, TX 77386 
Direct:  832-788-7120 
Fax:  866-325-0341 
Attorneys for Plaintiff, 
Winona Flippen Vazquez 
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CERTIFICATE OF SERVICE 

 
I certify that on May 29 2013 a true and correct copy of Plaintiff's 

Response to Motion for Summary Judgment was served by facsimile 
transmission on Kurt Lance Krolikowski at 713-223-3717. 
 
 

/s/ Ricardo Guerra  
RICARDO GUERRA 
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