CERTIFIED COPY - 09/08/2015

McDonnell Property Analytics
City of Seattle Review of Mortgage Documents

APPENDIX"I

Definitions of Terms

City of Seattle Review of Mortgage Documents
© 2015 McDonnell Analytics, Inc. d/b/a McDonnelldperty Analytics, All Rights Reserved



CERTIFIED COPY - 09/08/2015

mcdonnel

www.mcdonnellanalytics.com

DEFINITIONS OF TERMS
By Marie McDonnell, CFE

Definitions of Terms Used as the Basis for Establishing Protocols and Practical
Applications for Classifying Assignments Deed of Trust/Mortgage

ABSOLUTE ASSIGNMENT*
An assignment that leaves the assignor no interése assigned property or right.

ABSOLUTE NULLITY ?

(17c)Civil law. 1) An act that is incurably void because it iaiagt public policy, law, or
order.» Absolute nullity can be invoked by any party orthg courtSeelLa.Civ.Code arts.
7, 2030. 2) The quality, state, or condition oftsacullity.

ALPHA DOCUMENT 3

“Alpha” is the first letter of the Greek alphabEtr each Casefile we refer to the “alpha
document” as the Assignment Deed of Trust/Mortgdge of record with the King County
Recorder’s Office during the first half of 2013exting properties within the Seattle City
limits involving Mortgage Electronic Registratioyssems, Inc. because these are the subject
of our study, even though they will never be reedrérst in the chain of title Seealso

“Source Document”)

APPOINTMENT OF SUCCESSOR TRUSTEE

An “Appointment of Successor Trustee” is the naresighated by the King County
Recorder’s Office to index deeds of conveyance hiclwa lawful beneficiary transfers the
powers, rights and responsibilities granted toathginal trustee under a Deed of Trust to
another.

! SeeBlack’s Law Dictionary 143 (10th ed. 2014).
Z SeeBlack’s Law Dictionary 1236 (18 ed. 2014).

% Defined by McDonnell Property Analytics to prometeonsistent understanding of the
terms we use in our report.
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RCW 61.24.010(2) — If a trustee is not appointethendeed of trust, or upon the resignation,
incapacity, disability, absence, or death of tlistie, or the election of the beneficiary to
replace the trustee, the beneficiary shall appointistee or a successor trustee. Only upon
recording the appointment of a successor trusteach county in which the deed of trust is
recorded, the successor trustee shall be vestacaWpowers of an original trustee.

ASSIGNEE *
1) Someone to whom property rights or powers amsferred by another.

Use of the term is so widespread that it is diffito ascribe positive meaning to it
with any specificity. Courts recognize the proteature of the term and are therefore
often forced to look to the intent of the assigand assignee in making the
assignment — rather than to the formality of the ofsthe term assignee — in
defining rights and responsibilities. — Also ternsssign

ASSIGNMENT®
1) The transfer of rights or property. 2) The rigbt property so transferred.

“An assignmenits a transfer or setting over of property, oraie right

or interest therein, from one person to anothertéihm denoting not only
theact of transfer, but also the instrument by whictsieffected. In these
senses the word is variously applied in law.” Aleder M. Burrill, A
Treatise on the Law and Practice of Voluntary Assignts for the Benefit
of Creditors§ 1, at 1 (James Avery Webb ed"” &&l. 1894).

“Negotiability differs from assignment, with whichhas obvious
affinities, in at least two respects. In the fpkice no notice need be given
of the transfer of a negotiable instrument, anthensecond place the
transfer of such an instrument is not subject tatexs. Thus whereas an
assignor only transfers his rights subject to asfgces which could be
pleaded against him, a transfer of a negotiabkeungnt to someone in
good faith passes a good title, free from any slefknces. For instance a
person who receives a cheque in good faith ob&agsod title, even
though the cheque may have been stolen. It isohourse, any
document which has the attributes of negotiabifdyly those documents
recognized by the custom of trade to be transferapldelivery (or
endorsement) are negotiable. Other documents dgrbertransferred by

“ SeeBlack’s Law Dictionary 142 (10th ed. 2014).
> SeeBlack’s Law Dictionary 142-143 (10th ed. 2014).
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assignment.” P.S. Atiyal&n Introduction to the Law of Contra278-79
(3d ed. 1981).

ASSIGNMENT DEED OF TRUST/MORTGAGE

An “Assignment Deed of Trust/Mortgage” is the natiesignated by the King County
Recorder’s Office to index deeds of conveyance plgbort to transfer preexisting rights in
real property situated within its jurisdiction fraime beneficiary/mortgagee of record to
another.

In the State of Washington, RCW 61.16 providesaBsignment of deeds of trust by means
of a signed and acknowledged written instrumensigksnents of deeds of trust are subject
to Washington’s recording act, which provides @naunrecorded assignment “is void as
against any subsequent purchaser or mortgageatfgih and for a valuable consideration
from the same vendor.5€eRCW 65.08.070Seealso related definitions in RCW
65.08.060§

The recording statutes speak in terms of mortgagdsio not refer to deeds of trust.
However, except as otherwise provided in RCW 61afid)Vashington laws relating to
mortgages apply equally to deeds of truSegRCW 61.24.020)

ASSIGNOR’

Someone who transfers property rights or poweetither by assignment. — Also spelled
assigner

BAIN V. METRO. MORTG. GRP., INC. ®

On August 16, 2012, in the matterBdin v. Metro. Mortg. Grp., Ingcthe Washington
Supreme Court answered three certified questioesepted by the Federal District Court for
the Western District of Washington as follows: [283d 37-38]

® Attribution is given here tavashington Appleseed’s publicatiof:oreclosure Manual for
Judges: a reference guide to foreclosure law in Wemgton State (SeeSection 2.3 Assignments,
2.32 Recording Act.) (Available here for a conttiba of $50 at:
http://www.waappleseed.org/#!publications/clLtsl

Washington Appleseed is an organization that is gfeat network of Appleseed Centers across the
United States and Mexico, that works to addresmbkand economic problems in the State of Washimgtp

developing new publipolicy initiatives, challenging unjust laws, andgieg people better understand
and fully exercise their rights. Learn morenatw.WaAppleseed.org

! SeeBlack’s Law Dictionary 144 (10th ed. 2014).
8S_eeBain v. Metro. Mortg. Grp., In¢175 Wash.2d 83, 285 P.3d 34 (Wash., 2012)
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CERTIFIED QUESTIONS

= |s Mortgage Electronic Registration Systems, ladawful “beneficiary” within the
terms of Washington's Deed of Trust Act, RevisedeCof Washington section
61.24.005(2), if it never held the promissory negeured by the deed of trust?

[J [Short answer: No.]

= |f so, what is the legal effect of Mortgage EledimRegistration Systems, Inc.,
acting as an unlawful beneficiary under the terf#&/ashington's Deed of Trust Act?

[1 [Short answer: We decline to answer based upon istfore us.]

= Does a homeowner possess a cause of action unddriyton's Consumer
Protection Act against Mortgage Electronic RegtgiraSystems, Inc., if MERS acts
as an unlawful beneficiary under the terms of Wagtoin's Deed of Trust Act?

[1 [Short answer: The homeowners may have a CPA abtibeach homeowner will
have to establish the elements based upon thedtatttat homeowner's case.]

The gravamen of the Supreme Court’s decisioBam is summarized as follows:

[285 P.3d 35]... The primary issue was whether MERS w lawful
beneficiary with the power to appoint trustees witimne deed of trust act
if it did not hold the promissory notes securedhmy deeds of trust. A
plain reading of the applicable statute leads tig&@mne Court to
conclude that only the actual holder of the proomgsiote or other
instrument evidencing the obligation may be a bierzal with the power
to appoint a trustee to proceed with a nonjuditiedclosure on real
property. "Simply put, if MERS does not hold thdeat is not a lawful
beneficiary."

BENEFICIARY

RCW 61.24.005(2) — “Beneficiary” means the holdethe instrument or document
evidencing the obligations secured by the deedust texcluding persons holding the same
as security for a different obligation.

BORROWER

RCW 61.24.005(3) — “Borrower” means a person oeregal partner in a partnership,
including a joint venture, that is liable for al jpart of the obligations secured by the deed of
trust under the instrument or other document th#te principal evidence of such
obligations, or the person's successors if theyiate for those obligations under a written
agreement with the beneficiary.
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BREEDER DOCUMENT

Breeder documents are documents used for accefiseioforms of legitimate identification,
such as a driver’s license, for the purpose oftdistzing a false identity.

For example, in identity theft cases the birthiGiedte is often referred to as the breeder
document because once fabricated, an impostersmait to acquire a driver’s license, Social
Security Number, bank account, passport, etc. atairorights and privileges of citizenship
to which s/he is not legally entitled.

Translating this concept over to the realm of fosgre fraud, the most common breeder
document is the fraudulent assignment of mortgagetwpurports to grant a title interest in
the underlying real property to the fraudster, sexves as the basis for obtaining other
documents necessary to extinguish the property osvrights and transfer full legal and
equitable title as well as possession to the fri@uds

CASEFILE

Casefile in this context refers to the documentsdata gathered from the King County
Recorder’s Office, the Assessor’s Office, and alg#siources necessary to conduct the City
of Seattle Review of Mortgage Documents. Each @assfcomprised of the “alpha”
document (Assignment Deed of Trust/Mortgage), thece document (Deed of Trust), and
all other documents in the chain of title that el the source document, e.g., an
Appointment of Successor Trustee, a Deed of FulbReeyance, a Notice of Trustee’s Sale,
Trustee’s Deed, etc.

CHAIN OF TITLE *°

1) The ownership history of a piece of land, fraefirst owner to the present orie. Also
termedline of title string of title 2) The ownership history of commercial papecéaeble
through the indorsements.

= For the holder to have good title, every prior rtegmn must have been proper. If a
necessary indorsement is missing or forged, thnafaitle is broken and no later
transferee can become the holder.

9 SeeUSLegal definition of Breeder Documehttp://definitions.uslegal.com/b/breeder-
document/

19 SeeBlack’s Law Dictionary 278 (10th ed. 2014).

City of Seattle Review of Mortgage Documer
© 2015 McDonnell Analytics, Inc., All Rights Resed/



CERTIFIED COPY - 09/08/2015

mcdonnell

www.mcdonnellanalytics.com

CONSPIRACY **

An agreement by two or more persons to commit dawfal act, coupled with an intent to
achieve the agreement’s objective, and (in mogtstaction or conduct that furthers the
agreement; a combination for an unlawful purpo8eU$SCA § 371.

CONSUMER PROTECTION ACT *?

The Washington Legislature enacted the Consumee@ion Act (CPA), [RCW ch. 19.86]
which is modeled after the Federal Trade Commis8ici(FTC). The law provides: "Unfair
methods of competition and unfair or deceptive actsractices in the conduct of any trade
or commerce are hereby declared unlawful."

RCW 19.86.920 Purpose — The legislature herebyadeskhat the purpose of this act is to
complement the body of federal law governing réstseof trade, unfair competition and
unfair, deceptive, and fraudulent acts or practioeder to protect the public and foster fair
and honest competition.

CONVEYANCE

RCW 65.08.060(3) — The term “conveyance” includesrg written instrument by which any
estate or interest in real property is createasfiexrred, mortgaged or assigned or by which
the title to any real property may be affectedludimng an instrument in execution of a
power, although the power be one of revocation,aagl an instrument releasing in whole
or in part, postponing or subordinating a mortgagether lien; except a will, a lease for a
term of not exceeding two years, and an instrurgeariting a power to convey real property
as the agent or attorney for the owner of the pitgp€lro convey” is to execute a
“conveyance” as defined in this subdivision.

DEED

1) Something that is done or carried out; an aetotion. 2) A written instrument by which
land is conveyed. 3) At common law, any writtertiment that is signed, sealed, and
delivered and that conveys some interest in prgpért

RCW 64.04.020 — Requisites of a deed. Every dealll s in writing, signed by the party
bound thereby, and acknowledged by the party besiomge person authorized by *this act to

take acknowledgments of dee@s29 c 33 § 2; RRS § 10551. Prior: 1915 ¢ 172 §3B8 p 50 § 2; 1886 p 177
§ 2; Code 1881 § 2312; 1854 p 402 §*Rgviser's note: The language "this act" appears in 1929 c 33, wisiclodified in
RCW 64.04.010-64.04.050, 64.08.010-64.08.070, 6@21¥ and 65.08.030.

1 SeeBlack’s Law Dictionary 375 (10th ed. 2014).
12 SeeRCW 19.86, et seq.
13 SeeBlack’s Law Dictionary 501 (10th ed. 2014).
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DEED OF RECONVEYANCE
A deed conveying title to real property from a testo a grantor when a loan is repéfd.

RCW 61.24.110(1) — Reconveyance by trustee. Tistetewof record shall reconvey all or
any part of the property encumbered by the deerusft to the person entitled thereto on
written request of the beneficiary, or upon satiséa of the obligation secured and written
request for reconveyance made by the beneficiatiyeoperson entitled thereto.

DEED OF TRUST

A deed conveying title to real property to a tresés security until the grantor repays a
loan’®

The majority of what are commonly referred to asdential “mortgages” in Washington
State are actually deeds of trust. A deed of irugtcomparatively recent statutory creation
that is effectively a three-party mortgage. The peaperty owner (the “grantor”) conveys
the property to an independent party (the “trustéa”the benefit of a third party (the
“beneficiary”) to secure the repayment of a debdtbier obligation (again, typically
evidenced by a promissory note) from the grantahéobeneficiary. The trustee must be one
of several categories of persons or entities sigecifi the Deed of Trust ACE,

For practical purposes, the most important diffeeebetween a deed of trust and a more
traditional mortgage is that a deed of trust mayooeclosed non-judicially. In the event of
default, the trustee has the power to sell thegntgmon-judicially if requested to do so by
the beneficiary. This power is commonly referre@dsahe “trustee’s power of sale”...
Alternatively, the deed of trust can be foreclogeticially, in the same manner as a
mortgage. Foreclosing on a deed of trust judiciatBates the same rights to a deficiency
judgment, and rights against guarantors, as woellgresent in the judicial foreclosure of a
mortgage that was not secured by a deed of ffust.

14 SeeBlack’s Law Dictionary 502 (10th ed. 2014).
15 SeeBlack’s Law Dictionary 502 (10th ed. 2014).

16 SeeForeclosure Manual for Judges: a reference guidéoteclosure law in Washington
State (SeeSection 1.1.3 Deeds of Trust.)
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DEED OF TRUSTACT *’

The Deed of Trust Act (DTA or Act) was enactedhfashington in 1965°The DTA has
since been amended several times in resporseeitific issues that have arisen in its
application. The DTA was intended to bripshington mortgage practice into the
“modern” era of financ&’ The Act has provided a relatively simple andaiéfit method of
creating a mortgage lien on real property tor@closing the lien in the event of borrower
default in residential and commerciednsactions. The most recent amendments to the
DTA have attempted to providalditional consumer protection elements to thejodicial
foreclosure process to assist homeowners. It igleat whether these amendments will
succeed in providing any meaningful relief to homeers with mortgages or whether the
amendments will only delay and complicate the flosaae process.

FALSE?°

1) Untrue <a false statement>. 2) Deceitful; lyiregfalse witness>. 3) Not genuine;
inauthentic <false coinage>. 4.) Wrong; erroneoalsef step>.

FALSE DOCUMENTS
RCW 40.16.030 — Offering false instrument for fgior record.

Every person who shall knowingly procure or offay dalse or forged instrument to be filed,
registered, or recorded in any public office, whicstrument, if genuine, might be filed,
registered or recorded in such office under anydéthis state or of the United States, is
guilty of a class C felony and shall be punishednbgrisonment in a state correctional
facility for not more than five years, or by a fioenot more than five thousand dollars, or by
both [2003 ¢ 53 § 216; 1992 ¢ 7 § 36; 1909 ¢ 249 §WS § 2349 ]

FORGERY
RCW 9A.60.020 — Forgery.

Y This explanation of the Deed of Trust Act was takem a white paper title@/ashington
Deed Of Trust Act And Recent Developmeiitich was prepared for the Continuing Legal Educeati
Seminar At The Annual Conference of the Senior Lewm&ection of the Washington State Bar
Association On May 11, 2010 Scott B. Osborne, Tine@it Law Group. The paper may be viewed
in its entirety athttp://www.jdsupra.com/legalnews/washington-deedi#e$t-act-changes-a-66785/

18 Laws of 1965: ch. 74, codified as Chpt. 61.24 RCW.

19 “By enacting the Deed of Trust Act, with its prigasale provisions, Washington has . . .
taken a substantial step in modernizing its arcteatproperty realization procedures.” GoHeeg
Trust Deed Act in Washingtpal Wash. L. Rev. 94, 104 (1966).

0 seeBlack’s Law Dictionary 718 (10th ed. 2014).
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A person is guilty of forgery if, with intent tojure or defraud:
He or she falsely makes, completes, or alters tiemrinstrument or;

He or she possesses, utters, offers, disposes iit® off as true a written instrument
which he or she knows to be forged.

In a proceeding under this section that is rel&teah identity theft under RCW
9.35.020, the crime will be considered to have bmenmitted in any locality where
the person whose means of identification or financformation was appropriated
resides, or in which any part of the offense tolaslce, regardless of whether the
defendant was ever actually in that locality.

Forgery is a class C felony. [2011 ¢ 336 § 382;320019 § 5; 1975-'76 2nd ex.s. C
38 § 13; 1975 1st ex.s. ¢ 260 §89A.60.020 .]

RCW 9A.60.010 — Definitions.

The following definitions and the definitions of RECIA.56.010 are applicable in this
chapter unless the context otherwise requires:

(1)
(2)

)

(4)

(5)

(6)
(7)

"Complete written instrument” means one which Ig/fdrawn with respect to every
essential feature thereof;

"Incomplete written instrument” means one whichtaors some matter by way of
content or authentication but which requires adddl matter in order to render it a
complete written instrument;

To "falsely alter" a written instrument means t@aege, without authorization by
anyone entitled to grant it, a written instrumevihether complete or incomplete, by
means of erasure, obliteration, deletion, insertibnew matter, transposition of
matter, or in any other manner;

To "falsely complete" a written instrument meangréamsform an incomplete written
instrument into a complete one by adding or insgrthatter, without the authority of
anyone entitled to grant it;

To "falsely make" a written instrument means to enakdraw a complete or
incomplete written instrument which purports todaghentic, but which is not
authentic either because the ostensible makestisdus or because, if real, he or she
did not authorize the making or drawing thereof;

"Forged instrument” means a written instrument Wliras been falsely made,
completed, or altered;

"Written instrument" means:
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= Any paper, document, or other instrument contaimmigten or printed matter or its
equivalent; or

= Any access device, token, stamp, seal, badge nradte or other evidence or symbol

of value, right, privilege, or identificatiofzo11 c 336 § 381; 1999 c 143 § 38; 1987 ¢ 180 §
1975-'76 2nd ex.s. ¢ 38 § 12; 1975 1st ex.s. c828A.60.010.]

GRANTOR

RCW 61.24.005(7) — “Grantor” means a person, asutscessors, who executes a deed of
trust to encumber the person's interest in pro@estyecurity for the performance of all or
part of the borrower's obligations.

GRANTOR/GRANTEE

RCW 65.04.015(5) — “Grantor/grantee” for recordmgposes means the names of the
parties involved in the transaction used to crédaaecording index. There will always be at
least one grantor and one grantee for any docuritesbme cases, the grantor and the
grantee will be the same individual(s), or onehaf parties may be the public.

HOLDER **

1) Someone who has legal possession of a negotretitement and is entitled to receive
payment on it. 2) A person with legal possessioa dbcument of title or an investment
security. 3) Someone who possesses or uses property

INVALID
1) Not legally binding. 2) Without basis in fat.

The opposite obalid. (Seethe definition forvalid herein.)

INVALID ASSIGNMENT DEED OF TRUST/MORTGAGE **

An assignment is a transfer of some right or irgefi®m an assignor to an assignee that
confers a complete right in the subject matteh&dssignee.[i] In other words, an
assignment is a manifestation to another persahdgwner of a right expressing his/her
intention to transfer his/her right to such othergen or to a third person. However, not
every transfer of interest is considered as amgassent.]ii]

21 SeeBlack’s Law Dictionary 848 (10th ed. 2014).
%2 seeBlack’s Law Dictionary 952 (10th ed. 2014).

23 SeeUS Legal, Inc.Validity of Assignmentat: http://assignments.uslegal.com/validity-of-
assignments/#sthash.j9TsbcrA.dpuf
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Assignments which are not contrary to any exprass public policy or good morals are
considered to be valid and an assignment is redaslénvalid if the same is against public
policy. For example, an assignment by a publicceffiof the unearned salary, wages, or fees
of his/her office is void as against public pol[dy.

Whereas, an assignment of wages to be earned andstisting employment made in good
faith and for a valuable consideration is valid.@Bimilarly, an assignment of wages earned
in the future, under an existing contract is advale.[v] However, an assignee cannot insist
upon his/her right to affirm a contract of assigmirigy holding to the judgment and at the
same time disaffirm the same by claiming the carsition paid from the assignor.

Obtaining an assignment through fraudulent meavadigates the assignment. Fraud
destroys the validity of everything into which riters. It vitiates the most solemn contracts,
documents, and even judgments.[vi] If an assignnsemiade with the fraudulent intent to
delay, hinder, and defraud creditors, then it isl\as fraudulent in fact. In such case the
innocence of the creditors named in the deed willsave it from condemnation if fraudulent
in fact on the part of the grantor.[vii] The int@mtal withholding of assets from the assignee
is regarded as a fraud upon the rights of creddatkit is sufficient to render the assignment
void.[viii]

The motives that prompted an assignor to makerémsfier will be considered as immaterial
and will constitute no defense to an action byabksignee, if an assignment is considered as
valid in all other ways.[ix] The motives that indua party to make a contract, whether
justifiable or censurable will have no influenceitmvalidity.[x] However, an illegal motive
cannot justly be ascribed to the proper exerciselefjal right.[xi] The primary purpose or
motive with which a voluntary transfer of propeigymade by a party indebted at the time is
immaterial. [Xii]

[i] Inre Chalk Line Mfg.181 B.R. 605 (Bankr. N.D. Ala. 1995)

[ii] Inre Ashford 73 B.R. 37 (Bankr. N.D. Tex. 1987)

[iii] Fox v. Miller, 173 Tenn. 453 (Tenn. 1938)

[iv] Walker v. Rich79 Cal. App. 139 (Cal. App. 1926)

[v] Duluth, S.S. & A. R. Co. v. Wilsa200 Mich. 313 (Mich. 1918)

[vi] International Milling Co. v. Priem179 Wis. 622 (Wis. 1923)

[vii] Luckemeyer v. Seltédl Md. 313 (Md. 1884)

[vii] White v. Benjamin3 Misc. 490 (N.Y. Super. Ct. 1893)

[ix] Marshall v. Staley528 P.2d 964 (Colo. Ct. App. 1974)

[X] Leahy v. Ortiz38 Tex. Civ. App. 314 (Tex. Civ. App. 1905)

[xi] Bates v. Simmon&2 Wis. 69 (Wis. 1885)
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[xii] Westminster Sav. Bank v. Sayldl@3 Md. 628 (Md. 1944)

INVESTOR **

The owner of the legal, beneficial, or equitablgeibtedness secured by a Mortgage or deed
of trust, or owner’s designee.

LEGAL TITLE ?°

A title that evidences apparent ownership but dmgsecessarily signify full and complete
title or a beneficial interest.Before the Statute of Uses (1536), a legal tithes wnforceable
only in a court of law, not chancery.

MAIL FRAUD %°

An act of fraud using the U.S. Postal Servicenasaking false representations through the
mail to obtain an economic advantage. 18 USCA §BL113347.

MERS %’

Mortgage Electronic Registration Systems, Inc. (MER a wholly-owned subsidiary of
MERSCORP Holdings, and its sole purpose is to sasy@ortgagee in the land records for
loans registered on the MERS® System and MERS® Cencial. MERS is a nominee for
the lender and subsequent buyers (“beneficial asthef a mortgage loan and serves as a
common ageft for the mortgage industry.

24 SeeMERS® System Procedures Manual— Release 27.0s&lggage 203.

%> seeBlack’s Law Dictionary 1713 (10th ed. 2014).

%6 seeBlack’s Law Dictionary 776 (10th ed. 2014).

27 SeeMERS website, Frequently Asked Question$#p://www.mersinc.org/about-us/faq

28 But seeBain v. Metro. Mortg. Grp., In¢ 175 Wash.2d 83, 285 P.3d 34 (Wash., 2012) in
which the Supreme Court of Washington found tH285[P.3d 45-46]

If MERS is an agent, its principals in the two abefore us remain unidentified.
[FN12] MERS attempts to sidestep this portion aflitional agency law by
pointing to the language in the deeds of trustdeatribe MERS as “acting
solely as a nominee for Lender and Lender's suoceasd assigns.” Doc. 131—
2, at 2 (Bain deed of trust); Doc. 9-1, at 3 (Sefkn deed of trust.); e.g., Resp.
Br. of MERS at 30 (Bain). But MERS offers no auihofor the implicit
proposition that the lender's nomination of MER&a®minee rises to an
agency relationship with successor notehold@MERS fails to identify the
entities that control and are accountable fordt®as. It has not established that
it is an agent for a lawful principal.
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MERSCORP HOLDINGS, INC, *’

MERSCORP Holdings, Inc. is a privately held corporathat owns and manages the
MERS® System and all other MERS® products. It member-based organization made up
of thousands of lenders, servicers, sub-servigerestors and government institutions.

MERS SIGNING OFFICER %°

An individual appointed by MERS through the isstenta Corporate Resolution and
granted limited authority to take certain actiomshie name of MERS as enumerated in the
Corporate Resolution. Signing Officers were formériown as MERS “Certifying
Officers.”

MERS® SYSTEM %'

The MERS® System is a national electronic databfzeetracks changes in mortgage
servicing rights and beneficial ownership interest®ans secured by residential real estate.

All MERS mortgages (or deeds of trust) registereadhe MERS® System are recorded in
the public land records. The MERS® System is netstem of public record, nor a
replacement for the public land records. No intsresthose mortgages (or deeds of trust)
are transferred on the MERS® System; they are tvatked.

MIN NUMBER *°

The Mortgage ldentification Number (MIN) is an 18jtlnumber that uniquely identifies a
mortgage loan registered on the MERS® System. A MIpkermanently assigned to a
mortgage at registration and cannot be duplicatedused. To process information on the
MERSe System, you must enter the MIN.

The 18-digit mortgage identification number (“MIN@quired for each loan registered on
the MERS System must be placed in a visible location orctheer page (or first page if
there is no cover page) of each of the followingudoents: (a) mortgage or deed of trust, (b)
any other Security Instrument, (c) assignment @ugy Instrument to or from MERS, (d)
lien release or reconveyance and (e) any othaumsint recorded in the public land records
in which MERS has a legal interest.

9 SeeMERS® System Procedures Manual- Release 27.0s&lpgage 204.

30 SeeMERS® System Procedures Manual — Release 27.6ctizsfé Date, February 23, 2015
available athttps://mersinc.org/join-mers-docman/978-mers-sygbeocedures-final/file
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MoM %’

A loan secured by BIERS as Original MortgageeSecurity Instrument. The language
written into a MOM Security Instrument establish#SRS as the Mortgagee and Nominee
for the Lender, its successors and assigns.

MORTGAGE !

1) A conveyance of title to property that is giversasurity for the payment of a debt or
the performance of a duty and that will become wgdn payment or performance
according to the stipulated terms. — Also termedhaically)dead pledge

2) Alien against property that is granted to securelaigation (such as a debt) and that
Is extinguished upon payment or performance acaogrti stipulated terms.

3) Aninstrument (such as a deed or contract) spegjfihe terms of such a transaction.
4) Loosely, the loan on which such a transaction getla

5) The mortgagee’s rights conferred by such a traisact

6) Loosely, any real-property security transactionudmg a deed of trust.

MORTGAGE LOAN *
(1846) A loan secured by a mortgage or deed of tnugeal property.

MORTGAGE NOTE *
(1841) A note evidencing a loan for which real ap has been offered as a security.

NEMO DAT QUOD NON HABET **

The baseline principle of our system of propergareing transfers of ownershiprismo dat
quod non habet “no one can give that which he does not have€ piwrase, in a closely
related variant, traces back at least as far aBiest of Justinian (Digest 50.54), who gives
credit to the Roman jurist Ulpian (Ad Edictum 4B).other words, if | own something
because someone transferred it to me — by satebgduest, etc. — | normally have only that
which the previous owner had and nothing more. Ehs®metimes called the “derivation”

3 SeeBlack’s Law Dictionary 1163 (10th ed. 2014).
8 SeeBlack’s Law Dictionary 1078 (10th ed. 2014).
33 SeeBlack’s Law Dictionary 1226 (10th ed. 2014).

34 SeeMerrill and Smith’s CasebooRroperty: Principles and PolicieChapter 8 (% ed.
2012) authored by Thomas W. Merrill and Henry EitBnpublished by West Academic:
http://www.merrillandsmithproperty.com/
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principle: The transferee’s rights derive from thas the transferor. See Douglas G. Baird &
Thomas H. Jackson, Cases, Problems, and Materni&gcurity Interests in Personal
Property 3-8 (2d ed. 1987). Willingness to buyBneoklyn Bridge is considered a symbol
of gullibility because we assume everyone knowsuatiwe principle ohemo daand would
have to be out of their mind to think that the offeactually has the rights to sell. Jeanne L.
Schroeder, Is Article 8 Finally Ready This TimeZTRadical Reform of Secured Lending
On Wall Street, 1994 Colum. Bus. L. Rev. 291, 296.8.

Nemo dats also related to the principle of “first in tingefirst in right.” Here the classic
problem is someone, A, who transfers his or harast to B and then turns around, and out
of mistake or worse, transfers to C. Who owns tiop@rty? According to theemo dat
principle, it would be B, because A had rightsremsfer when A transferred to B. Now B
has the rights. When A later transfers to C, Ammasights to transfer and hencerigmo dat

C gets nothing. Of course C could sue A, but Auahssituations will often (not
coincidentally) have fled the jurisdiction or belgment-proof. There are situations in which
C could prevail over B, butemo datnd its first-in-time implications are the baseline

Thenemo daprinciple rests on a vision of a chain of transatwdi Current owners must be
able to trace their ownership back in time throagieries of legitimate transfers (ideally) to
an act of legitimate original acquisition. Later a@nsider ways in which the law cuts off the
need for this tracing to an ultimate root of tifBut the tracing itself can prove to be quite
complicated.

NOMINEE

A person or entity designated to act for anotheepsesentative in a limited sense; the
agency relationship specifically expressed in &mmns of the Fannie Mae / Freddie Mac
Uniform Security Instruments identifying Mortgagke&ironic Registration Systems, Inc. as
Original Mortgagee (MOM)**

NULLITY *°
1. Something that is legally void <the forged comuied transfer is a nullity>.

= Absolute nullity. (17c)Civil law. 1) An act that is incurably void because it is
against public policy, law, or order Absolute nullity can be invoked by any party
or by the courtSeel.a.Civ.Code arts. 7, 2030. 2) The quality, stategondition of
such a nullity.

% SeeMERS® System Procedures Manual — Release 27.@s&lyp, page 206; Effective
Date, February 23, 2015 availableldtps://mersinc.org/join-mers-docman/978-mers-syste
procedures-final/file

% SeeBlack’s Law Dictionary 1236 (18 ed. 2014).
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= Relative nullity. (1821) Civil law. 1) A legal nullity that can loeired by
confirmation because the object of the nullityadid. « Relative nullity may be
invoked only by those parties for whose interestas establishe&eela.Civ.Code
art. 2031. 2) The quality, state, or condition wéls a nullity.

PUBLIC POLICY *'

The collective rules, principles, or approacheprttblems that affect the commonwealth or
(esp.) promote the general good; specif., prinsipled standards regarded by the legislature
or by the courts as being of fundamental concethdcstate and the whole of society

<against public policy> Courts sometimes use the term to justify theiigieas, as when
declaring a contract void because it is “contrarpablic policy.”

More narrowly, the principle that a person shoudtl lme allowed to do anything that would
tend to injure the public at large.

RECORDING STATUTE **
The State of Washington’s recording statute isfrmtiat Chapter 65.04.

RELATIVE NULLITY *°

(1821) Civil law. 1) A legal nullity that can bered by confirmation because the object of
the nullity is valid.e Relative nullity may be invoked only by those pegtfor whose interest
it was establishe&eel a.Civ.Code art. 2031. 2) The quality, state,mndition of such a
nullity.

ROBOSIGNING

In a series of reports released on March 12, 2@1thd Office of the Inspector General
for the U.S. Department of Housing and Urban Dewelent (‘HUD-OIG")*° the term
“robosigning” was defined as:

37 SeeBlack’s Law Dictionary 1426 (18' ed. 2014).
38 SeeRCW 65.04 Duties of county auditor. (65.04.015%5004.140).
39 SeeBlack’s Law Dictionary 1236 (18 ed. 2014).

40 Summary: As part of the Office of Inspector General’'s (Ol@&tionwide effort to review
the foreclosure practices of the five largest Falddousing Administration (FHA) mortgage
servicers (Bank of America, Wells Fargo Bank, Ciltyage, JP Morgan Chase, and Ally Financial,
Incorporated) we reviewed CitiMortgage’s foreclasand claims processes. In addition to this
memorandum, OIG issued separate memorandums foroédize other four reviews. OIG performed
these reviews due to reported allegations madeeiffiatl of 2010 that national mortgage servicers
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We have defined the term “robosigning” as the pieebf an employee or
agent of the servicer signing documents automayiedthout a due diligence
review or verification of the facts.

Robo-signing and other fraudulent mortgage senpcactices have gained widespread
attention in the wake of the foreclosure crisig,ibbas been standard industry practice
for mortgage servicers filing foreclosure actioostibmit false affidavits, fraudulently
backdated documents and other fraudulent docunrentsurt for, at least, the past
fifteen years'

Unfortunately, these practices have become the @asrmortgage companies have
bypassed the steps that are legally required exfose on a honf&.In addition to false
affidavits, mortgage servicers have also fabricatedtgage assignments and other
documents on behalf of entities that no longer esdst**

In his testimony at a Hearing Before the Committeehe Judiciary, H.R., 11Cong.
126 (Dec. 2 & 15, 2010), James A. Kowalski, Jrwl@ffices of James A. Kowalski, Jr.,

were engaged in widespread questionable foreclgsagtices involving the use of foreclosure
“mills” and a practice known as “robosigning” of aim documents in thousands of foreclosures
throughout the United State§de http://www.hudoig.gov/reports/featured_reports.php

“! Foreclosed Justice: Causes and Effects of the Fasace Crisis Hearing Before the
Comm. on the Judiciary, H.R., 11 Cong. 126 (Dec. 2 & 15, 2010) (Testimony of Jarkes
Kowalski, Jr., Law Offices of James A. Kowalski,, RL, Jacksonville, FL 1-2) (Kowalski Test.)
(emphasis omitted).

For further testimony and reports detailing thesetices over the past decade, see, for
example, Congressional Oversight Panel, Novembersiyht Report: Examining the Consequences
of Mortgage Irregularities for Financial Stabileyd Foreclosure Mitigation 46-49 (2010), available
at http://cybercemetery.unt.edu/archive/cop/20110403@8/http://cop.senate.gov/documents/cop-
111610-report.pdfCOP Report); Foreclosed Justice: Causes andtEiéthe Foreclosure Crisis:
Hearing Before the Comm. on the Judiciary, H.R1thXong. 292, (Dec. 2 & 15, 2010) (Testimony
of Thomas A. Cox, Esq., Volunteer Program Coordind¥laine Attorneys Saving Homes 3-16),
available atttp://judiciary.house.gov/hearings/pdf/Cox1012@2 (Cox Test.); Robo-Signing, Chain
of Title, Loss Mitigation, and Other Issues in Mage Servicing: Hearing Before the Subcomm. on
Hous. & Cmty. Opportunity of the H. Comm. On Firer$s., 111th Cong. 229 (Nov. 18, 2010)
(Testimony of Julia Gordon, Senior Policy Coun&snter for Responsible Lending 11) (Gordon
Test.) available dtttp://www.responsiblelending.org/mortgage-
lending/policylegislation/congress/Gordon-Waterstiteony-final. pdf

42 SeeCOP Report at 10-13, 46-47; Interagency RevieW &powalski Test. at 1-4; Cox
Test. at 3-7.

43 (SeePaul Kiel, Internal Doc Reveals GMAC Filed FalsecDment in Bid to Foreclose
(July 27, 2011, 1:07 PMhttp://www.propublica.org/article/gmac-mortgage-sttéblower-
foreclosure/singl¢
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PL, Jacksonville, FL, who has taken extensive dépas of robo-signers over a period
of years, explained to the Committee how robo-signvorks:

[M]ost of the servicers use-Signing Officers— rows of individuals who sit bedor
reams of documents prepared by others, with nat awvaodest wink at the business
records exception to the hearsay rule, and whotbgdocuments only to have the
document transported across the business campows$af notaries, who attest to the
signatures without ever complying with the basittheir state's notary laws'

SECURITIZE *°

To convert (assets) into negotiable securitiesdeale in the financial market, allowing the
issuing financial institution to remove assets fritgrbooks, and thereby improve its capital
ratio and liquidity, and to make new loans with seeurity proceeds if it so chooses.

SECURITY INSTRUMENT *°

Pursuant to 24 CFR 242.1 [Title 24 Housing and drbavelopment; Subtitle B Regulations
Relating to Housing and Urban Development; Chalpt@ffice of Assistant Secretary for
Housing Federal Housing Commissioner, Departmehtoafsing and Urban Development;
Subchapter B Mortgage and Loan Insurance Prograwhsr iINational Housing Act and

Other Authorities; Part 242 Mortgage InsuranceHospitals; Subpart A General Eligibility
Requirements], the term Security Instrument meansdrtgage, deed of trust, and any other
security for the indebtedness, and shall be deembd the mortgage as defined by the
National Housing Act, as amended, implementing leggans, and HUD directives.”

SOURCE DOCUMENT *'

The “Source Document” in our study is the Deed fst or Mortgage which is the root of
the “Alpha Document” and the object of the Assignineeed of Trust/MortgageSgealso
“Alpha Document”)

44 Available athttp://judiciary.house.gov/index.cfm/2010/12/hegron-foreclosed-justice-
causes-and-effects-of-the-foreclosure-crisis-pabt-i

4> SeeBlack’s Law Dictionary 1559 (18 ed. 2014).

46 Seehttp://definitions.uslegal.com/s/security-instrurizand/

4" Defined by McDonnell Property Analytics to promateonsistent understanding of the
terms we use in our report.

City of Seattle Review of Mortgage Documer
© 2015 McDonnell Analytics, Inc., All Rights Resed/



CERTIFIED COPY - 09/08/2015

mcdonnell

www.mcdonnellanalytics.com

STATUTE OF FRAUDS

2) A statute (based on the English Statute of Baddsigned to prevent fraud and perjury by
requiring certain contracts to be in writing angngd by the party to be charged. Statutes of
frauds traditionally apply to...a contract for théesar transfer of an interest in lafdl.

RCW 64.04.010 — Every conveyance of real estatangiinterest therein, and every contract
creating or evidencing any encumbrance upon realeeshall be by deed[.BeeRCW
65.08.060(3) (supra) defining “conveyancg.”

RCW 64.04.020 — Requisites of a deledery deed shall be in writing, signed by the party
bound thereby, and acknowledged by the party besiomge person authorized by *this act to

take acknowledgments of deefs29 c 33 § 2; RRS § 10551. Prior: 1915 ¢ 112 §888 p 50 § 2; 1886 p 177 §
2; Code 1881 § 2312; 1854 p 402 §*Rpviser's note: The language "this act" appears in 1929 ¢ 33, wisidodified in
RCW 64.04.010-64.04.050, 64.08.010-64.08.070, 6@21¥, and 65.08.030.

TRUSTEE

RCW 61.24.005(16) — “Trustee” means the persorgdased as the trustee in the deed of
trust or appointed under RCW 61.24.010(2).

TRUSTEE'’S SALE

RCW 61.24.005(17) — “Trustee's sale” means a nacipldsale under a deed of trust

undertaken pursuant to this chapf®na4 c 164 § 1. Prior: 2011 ¢ 364 § 3; 2011 &8 prior: 2009 ¢ 292 § 1;
1998 ¢ 295 § 1]

TRUSTOR
See‘Grantor.”

VALID *°

Black’'s Law Dictionarydefines the termalid as “having legal strength or force, executed
with proper formalities, incapable of being righiytoverthrown or set aside... Founded on
truth of fact; capable of being justified; suppdster defended; not weak or defective...Of
binding force; legally sufficient or efficaciousjthorized by law...as distinguished from that

“8 SeeBlack’s Law Dictionary 1636 (18 ed. 2014).

“9RCW 64.04.010, 020 is known as Washington’s Re&ltEStatute of Frauds,” which is
the “strictest in the nation.” 18 William B. Stoefsu& John W. Weaver, WASHINGTON
PRACTICE: REAL ESTATE: TRANSACTIONS 8§ 16.3, at 224 ed. 2004).

*0 SeeBlack’s Law Dictionary 1550 (6th ed. 1990).
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which exists or took place in fact or appearancgé hlas not the requisites to enable it to be
recognized and enforced by law.”

VALID ASSIGNMENT DEED OF TRUST/MORTGAGE

An assignment, to be effective, must contain tmelfumental elements of a contract
generally, such as parties with legal capacitysaeration, consent, and legality of object.
Words of an assignment are, assign, transfer, einover; but the words grant, bargain, and
sell, or any other words which will show the intefithe parties to make a complete transfer,
will amount to an assignment. The deed by whiclhssignment is made is also called an
assignment. In the absence of special statutonyiggpom, no words of art and no special form
of words are necessary to effect an assignritent.

Under Washington law, a lien theory statealid assignment deed of trust/mortgagene:

a) which comports with all legal requirements for tireation and execution of the
document;

b) thatis executed by the beneficiary/mortgagee @enas named in the deed of
trust/mortgage instrument itself (or by the bernafwymortgagee’s lawfully
authorized agent; attorney; assignee, etc.);

c) where the beneficiary/mortgagee legally owns thie noder applicable law
(RCW 61.24.005(2)); and/or

d) where the beneficiary/mortgagee has physical pessesf the original note
indorsed in blank or specifically indorsed to tleméficiary/mortgagee (i.e., is the
holder); and®

e) ininstances where the note has been negotiatéelivered to an assignee for the
purpose of enforcement, the assignee can demanstestquired its rights from

>t SeeAssignments Law & Legal Definition atttp://definitions.uslegal.com/a/assignments/

2 SeeBain v. Metropolitan Mortg. Group, Inc175 Wn.2d 83, 285 P.3d 34 (2012)
[285 P.3d 44]

The plaintiffs argue that our interpretation of theed of trust act should be guided by these
UCC definitions, andhus a beneficiary must either actually possess finemissory note or be the
payee E.g., Selkowitz Opening Br. at 1¥e agreeThis accords with the way the term “holder” is
used across the deed of trust act and the Washitifi&. By contrast, MERS's approach would
require us to give “holder” a different meaningdifferent related statutes and construe the deed of
trust act to mean that a deed of trust may setse# or that the note follows the security instenmh
Washington's deed of trust act contemplates thag gecurity instrument will follow the note, not
the other way around. MERS is not a “holder” undehe plain language of the statutéemphasis
supplied)
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the original beneficiary/mortgagee (lender) throaghalid and unbroken chain of
transactions necessary to convey authdrity.

2.3.1 Best Practiced

Best practices in transferring or assigning loaestended to minimize the risk of claims
by third parties, and prevent problems of proofy Kest practices include:

1) the original secured promissory note should be@pjately indorsed and
delivered to the transferee;

2) an assignment of the deed of trust should be recoirdthe applicable real property
records;

3) an indorsement to the lender’s title insuranceqyepinsuring the assignment,
should be obtained; and

4) the assignment of any Uniform Commercial Code (U@@ncing statements filed
in connection with the loan should be recorded whthappropriate authority.

When these steps are taken, the more difficulessiescribed below can be avoided. When
the parties do not indorse and deliver possesditdremote to the transferee, or do not record
an assignment of the deed of trust, complex issaesrise under sometimes contradictory
provisions of the recording act, the UCC, the ftosare laws, and the common law. The
complexity arises in part due to the range of distimperatives present in the applicable
laws. For example the recording act [231 RCW 63¢dtally emphasizes the importance

53 SeeBain v. Metropolitan Mortg. Group, Incl175 Wn.2d 83, 285 P.3d 34 (2012)
[285 P.3d 46]

1 32...The legislature has set forth in gdeahil how nonjudicial foreclosures may
proceed. We find no indication the legislature moted to allow the parties to vary these procedures
by contract. We will not allow waiver of statutgoyotections lightlyMERS did not become a
beneficiary by contract or under agency principal@mphasis supplied)

[285 P.3d 47-48]

9 39..If the original lender had sold the loan, that puhaser would need to establish
ownership of that loan, either by demonstrating thaiactually held the promissory note or by
documenting the chain of transactiongiaving MERS convey its “interests” would not aggaish
this. (emphasis supplied)

[FN15]...Seealso U.S. Bank Nat'l Ass'n v. Ibands8 Mass. 637, 941 N.E.2d 40 (2011)
(holding bank had to establish it was the mortdagder at the time of foreclosure in order to clear
title through evidence of the chain of transactjons

>4 Foreclosure Manual for Judges: a reference guidéoteclosure law in Washington State
(See2.3 Assignments - Page 57).
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of recording an assignment document, while the @@Phasizes possession of the original
note [232 RCW 62Aet seq], and foreclosure laws focus on ownership of tanl[233

RCW 61let seq. When there is litigation over a loan, the ovpdeng layers of applicable
law may also give rise to conflicts over procedumegeneral, the various bodies of
applicable law do not fit together well, and thiayntreate confusion that delays and
complicates enforcement of a creditor’'s remediesresg a delinquent or noncompliant
borrower.

voiD *°
Of no legal effect; to null.

= The distinction betweewoid andvoidableis often of great practical importance.
Whenever technical accuracy is required, void caproperly applied only to those
provisions that are of no effect whatsoever — ththaeare an absolute nullity.

VOID AB INITIO *°
Null from the beginning, as from the first momeritem a contract is entered into.

= A contract isvoid ab initio if it seriously offends law or public policy, irootrast to a
contract that is merely voidable at the electioomé party to the contract.

VOIDABLE
Valid until annulled; esp., (of a contract) capatiéeing affirmed or rejected at the option
of one of the parties.

= This term describes a valid act that may be vordéaer than an invalid act that may
be ratified.

WIRE FRAUD >’

An act of fraud using electronic communicationsbgsnaking false representations on the
telephone to obtain money.

= The federal Wire Fraud Act provides that any aréifio defraud by means of wire or
other electronic communications (such as radi@lewvtsion) in foreign or interstate
commerce is a crime. 18 USCA § 1343.

%> SeeBlack’s Law Dictionary 1805 (10th ed. 2014).
*% |bid.
>" SeeBlack’s Law Dictionary 777 (10th ed. 2014).
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