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COL?\iY OF SASTA CL\RA 

APPELL \TE 1>1\'1510;'; 

THE BANK OF I\CW YORK. ~·tELLON, 

Plaintiff and Respond~nt, 

v. 

VIDAL A. PRECIADO, ET AL 

Ddendants and Appellants. 

Case Nos. \-12 -:\1'-00 1360 nnd 
1- 12 -:\1'-00 \)6\ 

ORDER 

The appcJ! by appellants Vidal Preciado ("Prec iado"), Roland Luke ("Luke"), nnd 

Kenm:th I-[cnderson ("Henderson") (collectively, "Appellants") from the un!lIwfu! detainer 

judgments entered on M:lfCh Hi, 2012, C;l.mc on regubrly for hearing and was heard and 

submitted on August 16. 2013. We hereby hold as follows: 

I'roceduraill is tory 

This is:m appeal from IWO related unlawful detainer actions. 1 Respondent '1l1e Bank of 

New York Mellon ("Bank") is the owner of 1343 State Street, in Alviso, Cali fornia. On July 

25,20 11 , B.lnk (lcquired title to this property (It a trustee's sale pursuant to foreclosure upon a 

det'd of trusl. TIle property W(lS previously owned by Precbdo and occupied by Appellants. 

, Sep:lfn:~ C1~fk 's TrJnscript~ "efe p:l:pnf~d for Case ~os . l-ll-CV -215285 ( A~t1e~1 :':0. , . I 2 ·AI'·QO 1 360) i!.' <:! I. 
I I·CV ·215 25 S ("preJI 1"0. 1·12·:\ N )O 13 61). I ~ order 10 avoid t o:lfusio:l. the C krk' s T rar\lcrip:.s in Ih~ rNO 

elses " ill be eileJ as ""CT-2S6"" nrod ""CT-2SS.~ respectively. A sir.gle Repo:-.er·s Tra.""lsc:i;J: ("RT') "ns pre~ued 
as the trials took pbee al the SJme lime. 

ORDER 
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On September 1. 20 11. 113m: sen 'cd :1 wlinen nolice 1o Appellants to qui t and deli \'cr 

possession ofl he property witlun three days, 30 d<! ys. or 90 days (depending 0 :1 thei: OCCU~3~Cy 

SHlIUS).: After \\';!. iling more ,h.," 90 days, !Junk fi lt'd two unlowful detainer complaints il.g3inst 

Appell :!.nl' on December 19, 20 11.3 TIle complaints incom e!l:- described the p:,open)' e..5 being 

loc:llcd in San Jose instead of 1\1 \' iso. Appd l:1nts fi led indi\'idua] answers to the complaints. 

:md Henderson nnd l uke also filed indivi du:!.I prejudgment cJ3ims of ri ght 10 po15ession,' 

Trial on Ihc un!:\w(ul dClaint'T aCliom w:u h!:ld on March lei , 201 2, befo:e Li e 

lionomhk- SOCt:.llcS Mnnouki:m.' That same day, It judgment was cnlered in eilch Cil5 C which 

I\w:m.led B:mk possession of the property, rent, :md d3m3ges.' lIowe','(:r, \\ h~n th~ 5heriff 

sOIl£ht 10 (':-. ::n l1C tltc wri t. it \\';15 disco\'t' red thaI the property w:n incorrectl y lis ted as ~ing in 

I 51\n Jose. The sheriff was un:'Lble 10 cxecute the \\Ti t due to this c rro ~. :md Bank moved fo ~ an 
12 J ,ex pJ.o"'te or-Jer 10 amend the judgment. On April 13 . 2012. the court enl~red 3.."1 ord~r a:ne::din g 
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th~ juds~en:.s 10 change the propcny address to Alviso, ' 

AI Appellants' request. the court st3yed Appell:!.nts' evic tion (or ':0 enys. cp to !:'.d 

i:-:;:Iud:n£ .. \ p: i! 2S, 20 12.9 Appell:mts filcd indi \"idU3! noticcJ of 3ppca1 fro~ !~e \ 12.: ch 16. 

20 12 j udgm~nts. to 

,\ppc::. l::.hi lity 

A finz l judgment in :l limited civil casc is appe:ll3b1c to L1c :l?pellate division of 6 : 

s~p= rio: court. (Code Civ. Prot., § 90 .. ;,], subd. (a).) The t~bJ court entered judg::l~n: i:: t:':~ s : 

limiterl civil cases on ~1nrch 16. 201 2. Accordingly. the judgments are apPcJ.b:'!e 10 ti:~ 

Appclb te Dh"ision. 

1/1 

: Stt CT .. 2!6. pp. 9 .. !2. CT ·283, pp 9· 12. 
I 5 : e CT .. 2!6. pp. 1· 12. cr·28~. PI' . 1· 12 
• Sec CT .. 2!6. pp 20·25. JO .. J I. CT .. 2&8 , rp 10·N . 27·jO. 45"":6 ) 
'On Ihl! Wlle e ly. i'!ecmlo lik d • "Ion l>ful filrec1osu:e =cl jo~ 'SJin il UJlIl ~lI J other c: r:~, Cl:l:J; . (See cr .. 2M. 
p 20C0 .. W) 

StC CT·2!6. pp IjO· ! jO. CT .. 2&8, rp II J· &-I . 
· See CT .. 286, Pi" 1J2 .. 165. CT ·188. rp SH IS 
I Sce CT.2S6. P? 166 .. 167.Cr·2n . r? 119 .. 120. 
• Sn CT·156. p 23J . C T .. 2u' pp. 129·1J2 
I' See C1 .286. pj). 26] .. 265. 270·212. CT·::!!. r p 161 .. t6-1. t69 .. 171 . 

2 

OlllER 
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On nppcal. Appellants make the following Ilrgumcnts: 

I ) 

2) 

J) 

4) 

111e Appci1n!c Division must conduct an independent review of the entire 
rt:conl pursuant to People II. Wende ; 

"111e SCfyicc Process was liucrcd \\ith gross procedural irregulari ties"; 

Ihnk of Amctk'a did not produce evidence sufficient to prove that Lite 
forcdosurc sale was conducted in strict compliance with Civil (ode section 
291..: :mc! thll ti tk was duly perfected; and 

Uank improperly filed two SCp:l!2.IC unlawful detainer actions fa: the same 
propeny. 

StantianlornCl"iew 

In an appeal from an unlawful detainer jUdgment, "(wJc revicw the trial coun's findings 

of (:lct to determine whether the)' arc sUfponed by subs1:mtial evidence," (Palm Properry 

b ll"eS /l/l i!Jl/S, LLC v. rad~gar (2011) 19'; Cal.App.4th 1419. 1425.) To the extent the trial COUtt 

drew conc:lusions of b w based upon its findings of fan, we review those conclusions of law d~ 

no\'o. (/d. at pp. 1425·1426.) 

I' rop!!.'" Y. Wend e is In :tpp licable 10 Ch'il Appc:lls 

Ap?ellants' first argument is that the Appellate Division must conduct an independent 

rc\'icw oflhe entire record pursuant to People \'. Wendr (1979) 25 Cal.3d 436. Howe\'er. a 

Wendt' review only upplics to criminal uppeals. (See In re Sade C. (1996) 13 Cal.4th 952, 98';') 

In civil ::tppc31s, the nppellnte coens ue 110/ required to perform an u.'1lSs i5!cd stud\" of 

thc record O~ rC\'jcw of the law relevant 10 a p:my's contentions on appeal. (Air CO!lriefl 

Intt rnal. \P. Employmt lll Dewfopmel:t D~pl. (2007) 150 CaLApp.4lh 923, 928; GUlhrry,'. Slale 

o/California (1998) 63 CnLApp.4lh 11 08, I! 15 .) Instead. a part(s failure to perform its duty 

to providt! nrgument, citations to the record, nnd legal authority in support of a contention mly 

be trelteu as a waiver of the issue. (A nw)(f Corp. \'. Hamil/on & Samuels (2002) 100 

Cal.App.4th 1286, 130 1; Peopft ex ref. l Oll! Cen/llry flu. Co. \'. Hili/ding Permit Consultonts. 

II/C, (2000) 86 Cal.App.4th 280, 284 ; GMhrey, sllpra, at pp. I I I $.1116.) Thus. ApprllalllS' 

requC5t for an independent Wende review is improper. 

3 

ORDER 
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Apl'd lal1ls at~lIl! that they ww: not properly ser\'ed Wilh notices terminating their 

I cn~ l h;~· . As:\ 1l1\:T\.'quisilc \0 minS an unlawful detainer tletion. a tenant must be ser.'cd wilh 

dlhc[ a 3, 30. ,'I' 90 ,I:\rs' 1I0lice, dcp(,lIding on the individual's slatus ns n tenant. (Code Ci \', 

\'\w .. §§ 11 61. 1161:1. 11 61 b.) Code of Civil Procedure section 116i! provides three methods 

l, r ~cn'i ng these noli,'cs: ( I) by personal dcli\"cl')" \0 the !('n:lnl (pcrsoru[ service); or (2) jfthe 

ICII:lnl is at-sen! from his residence :md Usu:li pl3cc of business, by Jcu\'ing a copy \\i lh a person 

t' f suitable age and di scret ion at either pInel.'. and sending a copy through the mail to the ten:mfi 

tc~idcnc~ (substituted service); or (3) if a place of residence and usual place of business cannot 

h: :lsCCMJincd or n person of suitable :l£e or discretion C!lrulot be found there, then by :lffixing II 

((lPY in :l cOI1~r i cllous pbcc lln thc property :lnd ddi\'cring a cepy to (l person residing there, if 

5\I\:h n pencn can be found,:!.:1d al$o s ~'nd ins a copy through th: m:lil addressed to the tenant a1 

the place where the propeny is sitUlltcd (post:md mllil service), A notice is \'alid and 

cnfl)r,'cable only if the lessor has strictly complied '\i th these statutori ly m:mdlllcd requirements 

f",r 5eryice. (LM om io \'. -'(otta (1998) 67 Cal.App.4lh 110, 11 3·14; Liebo\'ich v. 

ShClhrokHh:my (1 997) ~ 6 Clll.App.-i lh 511, 5 I 3,) 

AI trial. Henderson testified that he did not receive any notice to quit. (RT, p. 14: 11·15.) 

In rcsponse, )) :mk ' s counsel e .~pl:!. ine-d Ihal llllthe- occupants were- sefyed with a notice 10 quit 

on Scpleillber I, 20 11 . Bank' s counsd referred the court 10 Exhibit B of Dank's complainl 

wh ich CO:ltaincJ the proofs of ser\'ice for the notices. (RT, p. 14 : 16·23.) In the proofs of 

sen'ice, reg istered process sener Kris VOfS.JIZ (,-Vorsatz") declared that he served the notices 

('II September I, 20 II. (CT ·286, pp. 11.12; CT ·288 , ['[I 11 . 12) ,\ ecornin8 to the proofs of 

scrvice, "[aJftt:r dU!: and diligc r11 cOort" "orsatz posted a copy of the notices on 1343 Stale 

Street, S3" Jose, ClI1ifomi3. (id) Thereafter, Versatz mailed a copy of e<!ch notice :o n post 

oOicl." box that was designated as Presiado 's mailing address. (Id.) The court then entered 

judpllenl for Bank. (RT, p. 14:26·27.) 

2S II ---------------
II 11n~Jfhr, unkH olh~rwis~ stJled, all section re rnenc~ ;lre to the Code of C:\'il Procedure. 

4 

ORDER 
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Where serv;ce is carried out by a registered process server, Evidence Code section 647 

2 applies to c\imin31C the necessity of calling the process server as:l \\~t ness 31lfial. (Pa/III 

3 I'roprrty /III'l'stlll l'lIts, L!.C \', )'adegar, slIpra, 194 CaLApp.41h :H p. 1427.) Under Evidence 

4 Codc section 647. "[I]hc return of a process server [ I uJ:on process or notice establishes n 

.s presumption. affecting Ihc burden of producing evidence. of thc facts slaled in the return ," A5 

6 U:mk did not produce VO(5317. as a witness, the question is whether Vorsalz's proofs of scry icc 

7 cslab l ish~d Dlnk complied w;lh thc notice requircmentsof seClion 11 62. 

8 In Iligh/nnd Plas/lcs, Inc. \'. Enders (1980) 109 Cal.AppJd Supp. 1, thc coun analyzed 

9 whelher there was sufficient evidence that the landlord complied wilh the "post and mail" 

10 provision of section 1162. The court noted thlt this code section does not requi re:1 showing of 

II rcasonlble diligence in atlempting personal service before utilizing the substi tuted service 

12 provisior.s, as required in Code ofC ivjl Procedure section 41 5.20, subdivi sion (b). (ld at p. 6.) 

13 It docs require, however, "that if the tenant c:mnot be located fo r personll service that the 

14 person mlking this substituted service first determine either thlllhe tenant 'S', .. place of 

15 residence and business cannot be ascertained, o~ that a person of suitable age or discretion there 

16 CMnot b: found .. .. ' .. (ld) In Highland Plastics, the deputy marshll lestified Ihat when he 

\7 attempted to serve the 30·day notice on dd::ndant. no O:lC answered his knock on the door of 

18 the premises which had been identified to him as the place of residence and business of 

19 defendant. (ld. at pp. 6-7,) When there was no response to the deputy's knock, he then posted 

20 the not ice "in a conspicuous place on the property" and mailed a copy to the place where the 

21 propeny was situated. (lei. at p. 7.) Thus, the court conduded that there was substantial 

22 evidence supporting the trial court 's find ing that there hJd been (! proper service of the not ice 

23 utiliz ing the "pOSt :lnd nl:lij" provi sions :ls neither the defend~nt nOr:l person of suitable age and 

24 discretion co uld be found. (lei.) 

25 Similarly, in flo:::: \'. Lewis (1989) 215 Cal.App.3d 314, the court held that trial coun 

26 properly found that the landlord's "post and mail" procedure of service of n Ihrce·dlY notice 

27 pursuant to section 1162 was :ldequate, In that case, testimony at trial established that the 

28 landlord's agent went to th~ apartment, rang the bell and knocked on the door. When no one 

5 

ORDER 
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:mswC'red.the employee l:lpC'd n copy of lhe notice to the door :md slipped another copy under 

2 the door. He Ihen posted another copy by mlil :!ddre~5!d to the (cnlnt. (It/. at p. 3! 6.) Since no 

3 one \\-:lS pres,"nt when the procC'ss serve, went 10 Ih," :!.p:;nmenl. ~post and mair' service \\-:lS 

4 authoriud under settion 1162. (ld. at p. 31 i.) 

5 As explained :!.bove. no sho\\inS ofre:lSon3ble dilisen,"e in 3ltempting personal sen"ice 

6 before utilizing the substituted service pro\'isions is rC'quired under the statule. (See Ho:: v. 

7 L,'" is. supra. 215 Cal.App.3d at p" 317.) Ne\"enheless. "post ilnd m3il" scn'ice is not 

S 3uthorized 3S a first-reson melhod of sm;ce. Here, Vors:ltz's deelnrntion does not establish 

9 Ihat Bank complied wilh seclion 1162 as it does show Ihll person:li serviee was fver auempted. 

10 The proofs of service do nOI st He Ih:ll Appell:!nts were not home or Ihul no one of a suitable age 

II was home whC'n the sen'er posted the r!otiC'e "in:l conspicuous pbce:" 

12 In its opposition brier". Bm.!.:. argue,; th:!.t Appellants m:!.y not eh:llknge service of the 

13 notices as Ihey did nOI include this lS enlffinn:lIiw defense in their answers. Dank is mistaken. 

14 An affirmative defense is e.!l o.!Iegation of new m:mer in thC' answer th:lt is not responsi\'e to an 

15 essential allegation in the eompb.int. In other words. an 2flinnati\'e defense is an allegation 

16 relied on by the deicndant that is not put in issue by the phintifr s complaint. (B~l'iIl ,'. l O/lra 

17 ( 1 99~) 2i Cal.AppAlh 694. 69S; Stare Farm .\fut. Au/o. IllS Co \". Sllprrior Court (199 1) 228 

t S Cnl .AppJd 721. 725 .) Where the answer :llleg:s f:l.cts showing th:lt some essential allegation of 

19 the complaint is not true. those f:lets lre not "new m:ltler:' but only a tr3.\"ersc. (Ibid.) Because 

20 proper serdee of the tennin:l.tion notices W:lS an essentid element of Dank 's unlnwful detainer 

21 actions. Appel!:l.nts· general denbl of e:lch s!Jlem: m of lhe compbint sufficiently put the 

22 service of the notices:n issue:!.nd Appellants were not required to pleld ineffective notice as an 

23 af1innalil'C' defense. (See BeviIJ v. Zoura. supra. 27 Cal.App.4lh at p. 698.) 

24 According!y, the judgment for possession must be reversed because Bnnk f3i1ed to 

25 est3bl ish proper senite of the notices. (See Li~bol'ich \". Shah -okhkhany. supra, 56 

26 Cal.App.4th at p. 514.) 

27 III 

28 III 

6 

ORDER 
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Sale ill Complia nce with Ch'iI Coll e § 2924 ct seq, and the IJccti of T n n t 

2 "I listoricallya cause of action for unlawful detainer was available only to a land lord 

3 against his tenant." (Gross v. Superior COllrt (1985) 171 Cal.App.3d 265. 271 .) The remedy 

.: lUIS been expanded by statute to :ldditional categories of plaintiffs (sec Code Civ. Proc. , § 11( 1) 

5 :lnd defendants (sec Code Civ. Proc., § 116Ia). The: purpose of section 1161 a of Ihc Code of 

6 Civil Procedure was to make clear that one i1cquiring ownership through foreclosure could nlsa 

7 evict by a summary procedure. (Sec Gross v. SlIperior COllrt. lIIpra, 17 1 Cn l.App.3d 01 p. 271 .) 

8 In 30 un lawful detainer action brought pursuanl lo Code of Civ ill'rocedurc section 

9 1161a, subdivision (b)(3), the piaintiffmusl show that h: acquired the property nt a regulnrly 

10 conducted sa le nnd Ihereafter "du ly perfected" his title. (Slcplu:I1S \'. lIollis (1987) 196 

I I Cal.A pp.3d 948, 952; Emlls \'. Superior COlirt (1977) 67 C(lI.AppJ d 162, 169.) "[Wlhere the 

12 pl.:iillli ff in the unlawful detainer action is the purchaser at a Irustee' s sale, he or she 'need only 

!3 prove:l sale in com pliance wi th the statute: and deed of trust, followed by purchase at sueh sale, 

I': :!Ild Ihe defendant mly raise objections only on Ihal phase of the issue of ti tJe.' " (O/d Nat '/ 

J 5 Fill Sm 's v. Stibtrl (1987) 194 Cal.App.jd 460. 465 .) "The statute" with which a post· 

16 fo reclosure plaintiff must prove compliance is Civil Code section 2924. (Seidell v. Ilng/o · 

17 Cali/oril la Trllst Co. (1942) 55 Cnl.App.2d 9D, 920.) On appell, Appcl13.nts asserted thl ! Dank 

18 did 1I0t lIlt'et its a Oirm:,tin~ butdt'll in this regard. 

19 ;\lll ial, Bunk pro\'ided the Trustee' s Deed UponS.,le, recordt'd August S, 20 11 . (Sec 

20 RT, p. 5: 1.11 .) The Trustee's Deed Upon Sale purportedly showed Ihat Bank purchased the 

21 property li t the truSlcc' s sule held on July 25, 2011. (S ec CT·286, pp. 6·S.) Luke then testified 

22 that he w~s III the (mction, rind that Ih t' property "went back \0 [lank of Americu." (St'c itT, p. 

23 6:25 ·26.) I'lccittdo testified thaI the loan was ori!;inally with Count-ywide, :tnd tht'n 

24 COl1rurywide W:IS "1:lkcl1 over by Bank of America." (Sec RT, p. 6:17·28.) Tht' court 

25 I'C)llOnded, "\Veil, [ don' l know what Bank of America did or didn't do, bUlthey hrlvc {I deed 
I 

26 Illl're showin!! it's dilly nUlhl'nticntcd, the det'd that Bank of New YorK Mellon owns the propt'rty 

27 ill·re." (Sec RT, p. 7:16-1 9.) When I\ ppcllanls pre:sst'd !lank 10 provt' it ownt'd tht' property, the 

18 

7 

ORDER 
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court st:l1ed, "Thcy h:l.vc a dced showing thJt they O\m the property. and that's 011 they need to 

2 do." (SC'C' RT, p. 8:21 ·23 ,) 

J The trial court erred \\hen it found that the Trmtee' s Deed Upon Sok was sufficient 

.: proo f thai Ihnk acquired the property :lt 11 regularly conducted sak and thcn:after "duly 

5 pcrfected" its titk, "{TJit le is du ly perfcctC'd whcn nil steps hJ\'C' ix:C'n taken to make it perfect. 

6 i.e" \0 COllVCY to the purchaser that which he h:ts purchJsC'd, \':did and good beyond:l ll 

7 re:lsonJbk doubt. which includC's good record (i lk. but is nol li mi!ed to good record lil le, as 

8 between the p;lr1ies to the tr:msJction. The lerm 'duly' implies th:lt all of those elements 

9 !1eccssJ:-)' to J valid sJle exist, el Se there would nOI be J SJlc at ~1J. (Kessler ~'. Bridge (19 58 ) 

10 161 Cal App.2d Supp. 837. 84 1 li nlern~l citations om itted].) Uncb:l decd of trust, power of 

II sale upon the trustor's default veSls in the trusteC'. (Ca/I'o I'. HSBe Balik USA, NA. (201 I) 199 

12 Cal.AppAth 118, 122.) Therefore, in order to provC' compli:lnce with section 2924, the pla intiff 

13 must necessarily provC' the s:llC' was conducted by the t:ustee. 

I": Here, the Trustee's Deed Upon Sale indicates th~ p~operty was sold by Recontrust 

15 Comp:my, i\" ,A. :!cting os trustee. However. th: D~ed of Trmt identifies Comr:1onwe]!th Lar:d 

16 Title Comp:!ny as the trustee. (S ee CT·286, p. 121.) Ihr.k did r:ot provide any evidence 

17 C'slaolishing Recontrust's authority 10 conduct the trus tC'c' s sale. As BmT..: failed to p:ovide :!.!ly 

18 evidence that Recontrust was substituted for the origin~l trustee, Ba.'lk was nOI entitled to 

19 jcdgmer.:. 

20 ,.\prellanls' r~cmaining ,\rgumenIJ 

21 Given our decision to reverse the judgments, we need not rcach Appclb.ms ' rem:!ining 

22 arguments. 

23 III 

2-1 11/ 

25 11/ 

26 //I 

27 //I 

28 11/ 

8 
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( 'Ull f lll ,I'11 1 

} 'nl( JlI.I ~l11t t1U l"nl l"I l".t (In ~ ' aft'h 16, 10 11, nr-c RE\'ERSEDe.:-:::llh: :ri!.l ('~:5 

" 1I 1~' l"111 ilk.! M (O~1i on I' PI"',II. (SC'C' enl I{uks of CoU(!, ruk 8 , 891(1!. X:~ ).) 

I 

" , 
, 

I. 

" 
" 
I J 

" 
II 

16 

" 
" 
19 ,. 
" 22 

'J 
2,: 

II 

" 
21 

" 

lil~£~~ 
"ltsi"!ln~ J uJ~C' of th :- .-\r~!b: t Di\ i5:0:-: 

-~ 
Iionolllhk IJdXlf!n,~ R;;'- --'O--
luJG~, Ap;"C'lb l:' Dl\UIO::! 

D.,,, -Zil.lo-i-.L2 

, 
ORDER 
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