
P R E  S E N T :  

HON. ARTHUR M. SCHACK 
Justice 

U.S. BANK NATIONAL ASSOCIATIOK, AS 
TRUSTEE FOR SECURITIES ASSET BACKEI 1 

I 
RECEIVABLES LLC TRUST 2006-WMl, 

Plaintiff, 

- against - 

HASSAN MAYNARD, et. al., 

Defendants. 

At an IAS Term, Part 27 of 
the Supreme Court of the 
State of New York, held in 
and for the County of 
Kings, at the Courthouse, 
at Civic Center, Brooklyn, 
New York, on the 26th day 
of November 2007 

DECISION & ORDER 

Index No. 18007/06 

The followinrr papers numbered 1 read on this niotion: 

Proposed Judgement of Foreclosure and Sa!e/Exhibits 

Papers Numbered: 

1 

Plaintiffs motion, upon the default ( hf all defendants, for a judgment of foreclosure 

and sale for the premises located at 1645 Pacific Street, Brooklyn, New York (Block 
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1334, Lot 38, County of Kings) is denied without prejudice. The “affidavit of merit” 

submitted in support of this application fol- a defLiult judgment of foreclosure and sale was 

not executed by an officer of plaintiff, U.S. BAN IC NATIONAL ASSOCIATION, AS 

TRUSTEE FOR SECURITIES ASSET BACKEI 3 RECEIVABLES LLC TRUST 2006- 

WMl, ( U.S. BANK, N.A., AS TRUSTEE), or S L  tmeone with a power of attorney from 

plaintiff. Leave is granted to plaintiff to renew ir motion for a judgment of foreclosure 

and sale upon plaintiffs presentation to the COUI t of its compliance with the statutory 

requirements of CPLR 6 3215 (0, with “an affichvit of facts” executed by someone who 

is an officer of U.S. BANK, N.A., AS TRUSTEI , or someone who has a valid power of 

attorney from U.S. BANK, N.A., AS TRUSTEE.; 

BackEoii o d  

Defendant Hassan Maynard borrowe.l$440,000.00 from WMC Mortgage Corp., 

on September 27,2005. The Maynard note and I iiortgage were recorded in the Office of 

the City Register, New York City Departnient of Finance, on November 22,2005 at City 

Register File Number (CRFN) 2005000649308. WMC Mortgage Corp., by Mortgage 

Electronic Registration Systems, Inc. (MERS), ii 5 nominee for the purpose of recording 

the mortgage, assigned the note and mortga.;e to plaintiff, US BANK N.A., AS 

TRUSTEE, on June 26,2006, with the assiLnmciit recorded on July 19,2006 at CRFN 

200700040946 1. 

Plaintiffs moving papers for a judgn lent of foreclosure and sale fails to present an 
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L 

I 
“affidavit made by the party,“ pursuant to CPLR 3 3215 ( f ) .  The instant application 

contains two “affidavits of merit” by Cathy Menc hise, “Senior Vice President of WELLS 

FARGO BANK, N.A., Attorney in Fact for U.S. BANK NATIONAL ASSOCIATION, 

AS TRUSTEE FOR SECURITIES ASSET BAC’TD RECEIVABLES LLC TRUST 

2006-WM1.” Plaintiffs papers contain a “Limittd Yower of Attorney,” dated May 28, 

2004 which states: 

U.S. Bank National Associalion . . a national banking 

association . . . appoints Wells Fargo Banh, N.A. . . . Attorney-in- 

Fact . . . to execute and acknowledge in writing . . . for the tasks 

describe in items (1) through (4) below; pr;ovided, however, that 

the documents described below may only be executed and delivered 

by such Attorneys-In-Fact if such documtjnts are required or 

permitted under the terms of the reltrted wvicing agreements . . . 

This Power of Attorney is being issu:d in connection with Wells 

Fargo Bank, N.A.[’s] . . . responsibilities IO service certain mortgage 

loans. . . held by US .  Bank in its capacity as Trustee. [Emphasis 

addedJ 

I 

The Court does not have before it “the relatctd sei vicing agreements” to determine the 

specific powers given to the attorney-in-fact. FLI rther, the instant collateralized deb 

obligation (CDO) was issued in 2006. The “Liniited Power of Attorney” was issued in 
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I 
2004 to “service certain mortgage loans.” The liiting 01 the CDO’s covered by this 

power of attorney was not presented to the Courl . How could US BANK, N.A., AS 

TRUSTEE know in 2004 what CDO’s would be issued in 2006? The Court finds the 

“Limited Power of Attorney” presented to be de ” :the in granting Wells Fargo the right 

to foreclose on the instant mortgage. 

Further, plaintiff must address a second matter, if renews its motion for an order of 

reference, upon compliance with CPLR § 32 15 ( I  \ . In the instant action, as noted above, 

Cathy Menchise, in her affidavits, dated August 23,2006 and January 3 1, 2007, states 

that she is “Senior Vice President of WELLS FrlRGO BANK, N.A.” However, in 

another foreclosure action in which I issued a deLision on November 2 1,2006, 

(MORTGAGE ELECTRONIC REGISTRA TJON SYSTEMS, INC. AS NOMINEE FOR 

CREDIT SUISSE FINANCIAL CORPORA TION v GLENDA HUNTE, et. al, Index # 

12705/07), there is a June 18, 2007-“affidavit o i  facts” by Cathy Menchise, in which she 

claims to be the “Senior Vice President of Mortcage Electronic Registration Systems, Inc. 

(MERS).” Is Ms. Menchise the Senior Vice President of WELLS FARGO BANK, N.A. 

or the Senior Vice President of MERS? Did shc- change her employment from between 

January 3 1,2007 and June 18,2007? The Courr is concerned that Ms. Menchise might be 

engaged in a subterfuge, wearing various corporde hats. Before granting an application 

for an order of reference, the Court requires an affidavit from Ms. Menchise describing 

her employment history for the past three years. 
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I 
Leave is granted to plaintiff to renew its rriotion for a judgment of foreclosure and 

sale, provided it: complies with CPLR 3 3215 (1.1 by providing an "affidavit made by the 

party," whether by an officer of U.S. BANK N.A., AS TRUSTEE, or someone with a 

valid power of attorney from U.S. BANK N.A., AS TRUSTEE, and, presents an affidavit 

executed by Ms. Menchise, with respect to her employment history for the past three 

years. Then, and only then, will the Court granl the proposed judgment of foreclosure 

and sale of the instant mortgage. I - Discussiim - 

The plaintiff has failed to meet the clear rcquirements of CPLR 6 32 15 ( f )  for a 

default judgment. 

On any application for judgment by defndt, the applicant 

shallfile proof of service of the summonz and the complaint, or 

a summons and notice served pursuant to subdivision (b) of rule 

305 or subdivision (a) of rule 3 16 of this ihapter, and proof of 

the facts constituting the claim, the defaidt and the amount due 

by affidavit made by the party . . . Whert a verified complaint has 

been served, it may be used as the af5daF it of the facts constituting 

the claim and the amount due; in such casd, an affidavit as to the 

default shall be made by the party or the party's attorney. [Emphasis 

addedj . 
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i 
Plaintiff has failed to submit ''proof of the facts'' in Itan affidavit made by the party." The 

"affidavit of facts" was submitted by Cathy Meiiichise, "Senior Vice President of WELLS 

FARGO BANK, N.A., [alleged] attorney in faci " Ms. Menchise must have, as plaintiff's 

agent, a valid power of attorney for that express purpose. Additionally, if the power of 

attorney to be presented to this Court refers to scwicing agreements, the Court needs a 

properly offered copy of the servicing agreemenis, to determine if the servicing agent or 

attorney in fact may proceed on behalf of plainti r'f. (EMC Mortg. Corp. v Batista, 15 

Misc 3d 1 143 (A), [Sup Ct, Kings County 20071 Deutsche Bank Nut. Trust Co. v Lewis, 

14 Misc 3d 1201 (A) [Sup Ct, Suffolk County 2(406]). 
I 

In Blam v Netcher, 17 AD3d 495,496 [2(1 Dept 20051, the Court reversed a default 

judgment granted in Supreme Court, Nassau Coimty, holding that: 

In support of her motion for lcave 10 enter judgment against 

the defendant upon her default in answering, the plaintiff failed to 

proffer either an affidavit of the facts or i~ complaint verified by a 

party with personal knowledge of thlc: fac:. 4 (see CPLR 32 15 (Q: 

Goodman v New York City Health & Ho.%ps. Corp. 2 AD3d 581 

[2d Dept 20031; Drake v Drake, 296 AD2d 566 [2d Dept 20021; 

Parratta v McAllister, 283 AD2d 625 [2ci Dept 20011). Accordingly, 

the plaintiffs motion should have bem denied, with leave to renew 

on proper papers (see Henriquez v Purin.i.245 AD2d 337, 338 
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[2d Dept 19971). 

(See Hazirn v Winter, 234 AD2d 422 [2d Dept 19961; Finnegan v Sheahan, 269 AD2d 

491 [2d Dept 20001; De Vivo v Spargo, 287 AD2d 535 [2d Dept 20011; Peniston v 

Epstein, 10 AD3d 450 [2d Dept 20041; Taeboq: Choi v JKS Dry Cleaning Eqip. Corp., 

15 AD3d 566 [2d Dept 20051; Matone v Sycamcve Realty Corp., 3 1 AD3d 721 [2d Dept 

20061; Crimmins v Sagona Landscaping, Ltd., 33 AD3d 580 [2d Dept 20061). 

Therefore, the instant application f x  a juJgmenL of foreclosure and sale is denied 

without prejudice. The Court will grant plainti rc U.S. BANK N.A., AS TRUSTEE a 

judgment of foreclosure and sale when it: submits an affidavit by either an officer of U.S. 

BANK, N.A., AS TRUSTEE, or someont. with i; valid power of attorney from U.S. 

BANK N.A., AS TRUSTEE, possessing pcrsor1,il knowledge of the facts; and, presents 

an affidavit from Cathy Menchise clarifLing her employment for the past three years and 

what corporation(s) she serves as an officer. 

Conclusion 

Accordingly, it is 

ORDERED, that the motion of plahdiff, I J.S. BANK NATIONAL 

ASSOCIATION, AS TRUSTEE FOR SEC UNTIES ASSET BACKED RECEIVABLES 

LLC TRUST 2006-WM1, for a judgment of forixclosure and sale for the premises located 

at 1645 Pacific Street, Brooklyn, New York (Block 1334, Lot 38, County of Kings) is 
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r 
I 

denied without prejudice; and it is further 

ORDERED, that leave is granted to plaintiff, U.S. BANK NATIONAL 

ASSOCIATION, AS TRUSTEE FOR SECURITIES ASSET BACKED RECEIVABLES 

LLC TRUST 2006-WM1, to renew its mot ion fi lr a judgment of foreclosure and sale for 

the premises located at 1645 Pacific Street, Brooklyn, New York (Block 1334, Lot 38, 

County of Kings), upon presentation to the Coiirt of: its compliance with the statutory 

requirements of CPLR 6 3215 ( f ) ,  with ail affidilvit of facts by someone with valid 

authority to execute such an affidavit; and, an a.l’fidavit by Cathy Menchise describing her 

employment history for the past three years. 
I 

This constitutes the Decision and Order (if the Court. 

E N T E R  

HON. ARTHUR M. SCHACK 
J. S. C. 
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