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Upon foregoing papers, it is ordered that this motion by plaintiff bank (Seq.
#1) for summary judgment (CPLR §3212) and an Order of Reference (RPAPL
1321) is denied. Cross-motion by defendant homeowner (Seq. #2) to dismiss, is
granted.



Among the affirmative defenses alleged in defendant’s Answer is that of
“lack of standing” (Eleventh). The defense is well taken.

Plaintiff posits ownership on an Assignment of Mortgage by MERS acting
solely as nominee for Freemont Investment and Loan, the lender, dated December
9, 2008, which purports to assign not only the subject mortgage but also the “bond
or obligation described in said mortgage”. The Assignment is stated to be
effective October 22, 2008. The action was instituted November 25, 2008.

The fact that the Assignment was executed after institutions file claims does
not establish a lack of standing (see, Bankers Trust v. Hoover, 263 AD2d 93 7).
However, plaintiff has failed to establish it is the holder of the Note and Mortgage.
No evidence has been offered as to MERS authority as nominee to assign the
mortgage. More importantly, no evidence has been provided to establish that
MERS, a non-party to the note, had authority to transfer it. Absent such a
showing, plaintiff has failed to establish it has the right to maintain the action.
Accordingly, the Complaint is hereby dismissed without prejudice.
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